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Submission to the Constitutional Advisory Panel

Thank you for this opportunity to contribute to the Constitutional Conversatiorsudurission
provides an overview of 42 community discussions using the proc&smfor change: A

framework for community discusson on values-based and Treaty-based constitutional

arrangements, published by Peace Movement Aotearoa in 2012.

There are four main sections in our submission:
1) About Peace Movement Aotearoa,
2) Overview of the Time for Change process;
3) Overview of the community discussions:

a) Concerns about the review of New Zealand’s constitutional arrangements,
b) Concerns about the current constitutional arrangements,
c) Values identified during the community discussions,
d) Desired outcomes for the constitutional arrangements;
e) What constitutional arrangements might achieve the desired outcomes:
i) The Treaty,
i) Protection of human rights,
iif) Protection of the environment,
iv) Decision making,
v) Statement of common values; and

4) Conclusion and recommendations.

We are interested in being involved in the Constitutionaligaty Panel's deliberative fora on
New Zealanders' views, and providing feedback on the Panel's draft report.
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1) About Peace Movement Aotearoa

Peace Movement Aotearoa is the national networking peace @t@amjsregistered as an
incorporated society in 1982. Our membership and networks mainly compakeha
organisations and individuals.

As the realisation of human rights is integral to the @radnd maintenance of peaceful
societies, promoting respect for them is a key aspect of olk. Wothe context of Aotearoa
New Zealand, our work in this area is focussed on Te Tiriti o Alfgit(the Treat}), domestic
human rights legislation, and the international human rights instrumenpgrticular those
New Zealand is a state party to; and includes publishing resyysooviding information and
updates on the Treaty and a range of human rights; highlighting opportdmit&gmissions
and other input to national and local government; writing submissiodsassisting other
organisations, and individuals, with theirs; and public meetings, workshops amddectu

In addition, we regularly provide information to United Natidmsman rights monitoring
bodies and procedures on government performance in relation tensatiwnal human rights
obligations.

2) Overview of the Time for Change process

Over the past two years, Peace Movement Aotearoa developadhework for community
discussion on Treaty-based and values-based constitutional arrangemeatgunction with
the Quaker Treaty Relationships Group, the Rowan Partnership, kebaPareaty workers’
network, and colleagues in a range of other organisations.

Our work on the framework has arisen out of the long-standing focus afrganisations,
which are primarily Pakeha, on the need for constitutional changeerRhain looking at some
aspects of the constitutional arrangements and how they mighebedalthe Time for Change
process involves three main stages:

* identifying core values;
* identifying the desired outcomes that the constitutional arrangements sbbieldea then

* identifying what constitutional arrangements might best reflect thosesalres and
desired outcomes.

The Time for Change resource was published in December 2012, andhaoré00 copies
have been purchased by a range of non-governmental organisations (NGOs)nitgrgroups
and individuals to date, as follows:

o Faith-based groups and NGOs 37%

o Treaty education NGOs and networks 21%
o Community and adult education NGOs 12%
> Human rights NGO's 9%

o Libraries 8%

> Academics and university institutions 3%
o Individuals 3%
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> Professional associatiohs 3%
o Environment NGOs and networks 2%
> Other NGOs and community groups 2%

The Time for Change process has been used by a range of thessatiggemin three ways:
discussion within an organisation; discussion with representaifu@® or more organisations,
and for public discussion on Treaty-based and values-based constitutional aefisgem

Time for Change is an ongoing project, and further community discusaienscheduled to
take place in the months ahead.

3) Overview of the community discussions

We have facilitated or jointly-facilitated 17 Time for Changemmunity discussions, and
received written reports or feedback from a further 25. This submissioid@san overview of
some of the common points raised during these 42 community discussions.

It should be noted that not all of the organisations and individuatgtaart in the community
discussions would necessarily support every point included below, thisieweindicates
points that were commonly raised across a range of organisations and participants

One of the useful aspects of the Time for Change procesd imtildators are encouraged to
approach each discussion without a pre-determined agenda or outcbenéisdussions are
designed to elicit the knowledge, experience and opinions of theipamtE present to reach
commonly held values and desired outcomes.

It should also be noted that most of the community discussions tbamseore values and
desired outcomes, as the key starting points for thinking about the passilbdr constitutional
arrangements. Identifying what constitutional arrangements mightdfestt the core values
and desired outcomes was therefore more likely to be about wkatcdnstitutional
arrangements should achieve rather than specific mechanisms.

Many of the community discussions began with a discussion of wiatconstitutional
arrangements are, followed by a preliminary session with paatits sharing their concerns
about these (see section 3.b below). During the preliminary sessionmneere often
expressed about the current review of New Zealand’s constituaor@elgements (the review)
and the ‘Constitution conversation’, and we have separated these fooiolkarity into the next
section.

a) Concerns about the review of New Zealand’s constitutional arrangesnts

Concerns about the review of New Zealand’s constitutional arramgeroentred around two
main areas:

i) Nature and scope of the review including: the limited terms of reference, which focus on

the existing constitutional arrangements, rather than raising fierdahissues and underlying
guestions about the exercise of public power; the politicised nattine process; and concerns
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that it will not lead anywhere (the lack of follow-up to @05 consideration of constitutional
issues was frequently mentioned).

i) Resources for the Constitutional Conversation- including: the negative framing of the
Treaty in the video ‘Getting the Constitution Conversationt&gawhich includes the question
"But what about the Treaty of Waitangi?" and the answer "Thatisky one”; the inadequacy
of the written resources, in particular the lack of referetweHe Wakaputanga o Te
Rangatiratanga o Nu Tireni (the Declaration of Independence), thetheayreaty and the
historical basis for the current constitutional arrangementsfrareed; and the lack of
information about the political (economic and social) institutiohbapu and iwi which pre-
date the imposition of a Westminster-based system of govatrand provides alternatives to
it that it would be useful to consider.

b) Concerns about the current constitutional arrangements

Concerns about the current constitutional arrangements werededcor an initial brain-
storming during community discussions. These tended to include afnaenoerns around
constitutional structures, how decisions are made, and concerns arousific Spsues,
including:

o the failure of successive governments to honour the Treaty,imtbalance between
kawanatanga and tino rangatiratanga, the denial of the right of sedfriledtion to hapu and
iwi’, and the tendency of governments to enact legislation and implewiaiés that breach
the Treaty and the collective and individual human rights of Mastptcally and in the
present day;

o the failure to obtain the free, prior and informed consent of hapu anih ikelation to
decisions that affect their rights and inter&sts

o the apparent belief in some quarters that the settlement ofitii$teaty breaches somehow
means an end to the Treaty;

o parliamentary supremacy, the lack of checks and balances &ztphoiman rights, and the
tendency of successive governments to over-ride such proteesotieere are and to enact
legislation and implement policies which breach those rights;

o there is no clear statement of common values to guide and mgaserm@ment policy and
practice;

o lack of adequate protection for the environment and biodiversity;

o centralised and top-down, rather than local and community based, decision making;
o increasing levels of social inequality and the levels of poverty;

> the reduction in social welfare provision;

o access to education, health services, housing and other public séinetesing physical
access, location, and issues around cost);

o workers’ rights;

o prioritising of profit over people, communities and the environment;

o privatisation of state-owned assets;

o negotiation of free trade agreements and lack of transparency around sucleatgeem
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o the level of imprisonment and lack of alternatives to prisons;
o issues around privacy and government surveillance; and

o relationships with other countries, including the level of ca@ssdevelopment assistance
and the deployment of armed forces.

Concern was also expressed about the misinformation being providéee byocal public
campaign opposing the Treaty, and the impact that may have on this review.

c) Values identified during the community discussions

Core values commonly identified during community discussions includechdiparticular
order):

Justice, fairness, tolerance, respect (self-respect, rdsp@thers, for other viewpoints, and for
the environment), respect for diversity (cultural diversand biodiversity), celebrating
diversity, inclusion / inclusiveness, kindness, honesty, integrity, lhymjoy, love, hope,
support for the common good, generosity of spirit, empathy, acceptimpnsssility,
accountability, equality of opportunity, openness (to others, to other @jltorether ways of
seeing, to doing things differently), compassion, hospitalitsingafor ourselves, for others,
for the environment, and for all living creatures), human dignity, coniyy peaceful
relationships, creativity, and fun.

d) Desired outcomes for the constitutional arrangements

Most of the community discussions came up with a lengthy lidesired outcomes, which we
have grouped together and summarised below in the interests tf. ammmonly expressed
desired outcomes were that the constitutional arrangements should ensure:

o the Treaty is central to all decision making, and all legih and policy (national and local
government) is consistent with the Treaty;

o all human rights (economic, social, cultural, civil and politicaidividual and collective)
are respected and fully protected, and all legislation and pdheyional and local
government) is consistent with these rights;

o the environment and biodiversity is fully protected, and theresgonsible stewardship of
natural resources for future generations;

o there are adequate checks and balances on the power of parliament;

> human flourishing, with families, communities, individuals and the enwisort nurtured
and protected;

o there is equality of opportunity, participation and access to public / comnsenitiges;

o there is equitable access to health, education (at all lenelsding community and adult
education), housing, justice, transport, a decent level of incamsgdial security, and to
employment;

o that poverty is eliminated, and there is a just economic my#tat values people before
profit;

° just, fair, transparent and representative decision making;
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o local, community-based decision making; decisions are made bydmmunities or
individuals most affected by the decision/s, and that decisiensiade for the common good
and with future generations in mind;

o diversity and difference is valued, treasured and celebrated;

o peaceful processes for resolving conflict are developed / in plattee local, national and
international levels;

o vulnerable or marginalised members of society are sadpecéed, valued and their needs
are met;

o everyone understands their human rights and their responsibilitigdsetaoselves, their
families, community / communities, and the earth;

o everyone feels valued, and a sense of being part of community / society; and

o respectful / right relationships with each other, within and amongntomnties, with the
environment, and with communities in other parts of the world.

e) What constitutional arrangements might achieve the desired outotes

In the third and final stage of the community discussions, genexaityx of changes to the
constitutional arrangements (for example, structures, and who shakle decisions about
what), amendments or repeal of specific legislation, and changgsvernment policy and
practice around various aspects of public life were proposed.

In this section, we have identified five key changes to thetitoti@nal arrangements that were
common across the discussions.

i) The Treaty

As outlined in the section above, one of the commonly expressedddestmmmes across the
community discussions was that the Treaty must be centrall tecision making, and all
legislation and policy (national and local government) is consistentiat Treaty.

The Treaty is often described as the founding document of the nagébnt, ig frequently
ignored and breached, and is not integral to the current constitulicaagements. Treaty-
based constitutional arrangements are seen as crucial for the futurecoutitiy, and that they
must be developed by a process of negotiation between the pattesTreaty, the Crown and
hapu and iwi. Power-sharing with hapu and iwi at the level of natardhlocal government is
essential, and is nothing to be feared - rather, as participaatspafinted out, it is an exciting
opportunity to develop new and more positive constitutional arrangsniegit more deeply
reflect the history and aspirations of the peoples of Aotearoa Newndeala

In the interim, participants were generally agreed that: #es fyrior and informed consent of
hapu and iwi must be obtained before decisions that affect theis ragid interests are
implemented; and there must be no further erosion of the bagsad#quate, constitutional
protections for the collective and individual rights of Maori the¢ currently in place, for
example, the Maori seats in parliament must at least bmeet Maori representation on local
authorities must be retained and expanded, and so on.

It was proposed in a number of community discussions that tleenneendations of the
Waitangi Tribunal should be binding with respect to both historic and contamngp®reaty
breaches.
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i) Protection of human rights

One of the key concerns common to the community discussions was araliachgrgary
supremacy, the lack of checks and balances to protect human righttheatehdency of
successive governments to over-ride such protections asattieessnd to enact legislation and
implement policies which breach those rights. A commonly expresseddiesitome was that
the constitutional arrangements must ensure all human rights (eoorsmwial, cultural, civil
and political - individual and collective) are respected and fulbtected, and all legislation
and policy (national and local government) is consistent with these rights.

Various mechanisms to ensure the full protection of human rigéts proposed, including: a
written constitution elaborating the full range of human rights ireduth the international
human rights instruments that New Zealand is a state pawtyand sufficiently flexible to
include further human rights developments); the expansion of the Malardl Bill of Rights
Act to include the full range of economic, social, cultural, cand political (individual and
collective) rights, and making the Bill of Rights Act supreme law; angaldbetween parliament
and the Courts to ensure legislation and policy is consistémtwman rights obligations; the
establishment of a Human Rights Select Committee to vefpralbosed legislation for
consistency with domestic and international human rights obligatiowseased independence
and resourcing for the Human Rights Commission; and increased educatibe fudiciary,
politicians, the media and public about New Zealand’s human rights obligations.

iif) Protection of the environment

A frequently expressed concern was about the lack of protectiothdoenvironment and
biodiversity; and a commonly desired outcome was that the cdiwstaliarrangements must
ensure that both are fully protected, and that there is respwrstdwardship of natural
resources for future generations.

Various mechanisms to ensure the full protection of the environarehtiodiversity were
proposed, most commonly, a written constitution that specifiesighés rof nature / Mother
Earth, as in some written constitutions overseas (or, irmlisence of a written constitution, a
clear statement of such rights in supreme law or some oteelnanism to ensure they cannot
be ignored).

iv) Decision making

Concern about centralised, top-down decision-making was frequently segbres the

community discussions, and commonly desired outcomes were thitdooamunity-based
decision making is desirable; that decisions should be made byrtmaunities or individuals
most affected by the decision/s, and that decisions are madieef@ommon good and with
future generations in mind. The principle of subsidiarity was frequenfigdan this context.

v) Statement of common values
It was generally agreed across the community discussions thedrastatement of commonly
agreed or core values to guide government policy and praetice by which it would be

measured, would be extremely useful. There was considerabiessl@t about whether that
would be best achieved via a written constitution, or by another mechanism.
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Participants in the community discussions were of the viewdisatissing core values is the
ideal starting place for any discussion of the constitutional arranggnasnt provides the basis
for then moving on to thinking about what it is they (as groups or individwaat such
arrangements to achieve and, from there, to considering what comsaétarrangements might
best reflect their core values and desired outcomes.

4) Conclusion and recommendations

From our experience with the Time for Change project, there isdsyabie interest in a non-
confrontational process for discussion to identify commonly haldes and desired outcomes,
and then to consider what constitutional arrangements might achieve these goal

There is clearly a high level of concern about the current ibaiimtal arrangements, as
outlined above - in particular, that they are not Treaty-based, @ntb fprovide adequate
protection for human rights, the environment and biodiversity - aesme for constitutional
change.

Furthermore, as mentioned above, during the discussions, concern wastfyegupressed

about the lack of accurate knowledge about the history of Aoteagoadealand, especially
around the Declaration of Independence and the Treaty, and the imgpmteoiment policy
and practice on Maori since 1840; and around human rights and respessilil particular

the full range of rights articulated in the international human rightsimsints.

We therefore recommend the current review is not an end to dlegsrof discussion around
the constitutional arrangements. We would like to see an expandedsgribeet includes
discussion of commonly held values and desired outcomes.

However, it is crucial that the discussion is informeddsources which accurately reflect the
historical basis for the current constitutional arrangememd, provide accurate information
about the constitutional institutions of hapu and iwi, rather than aggnoathe discussion
from a monocultural perspective.

As an organisation, Peace Movement Aotearoa particularly supih@tsecommendations
included in section 3.e above as follows:

» Treaty-based constitutional arrangements developed by a podaesgotiation between the
parties to the Treaty, the Crown and hapu and iwi; and constitu@rengements that
ensure:

e that the Treaty is central to all decision making, and aitliegpon and policy (national and
local government) is consistent with the Treaty;

e at a minimum, the free, prior and informed consent of hapu and iobtaned before
implementing decisions that affect their rights and interests, tlaad the current (albeit
minimal) protection for Maori and their rights is not further eroded;

e all human rights (economic, social, cultural, civil and politicatdividual and collective)
are respected and fully protected, and all legislation and poheyiofal and local
government) is consistent with these rights; and
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« full protection for the environment and biodiversity, and respoastdwardship of natural
resources for future generations.

We are also of the view that that local, community-based decmaking is preferable to
national, centralised decision making, and that decisions should be made dcommunities
most affected by them; and that a clear statement of colyiragreed or core values to guide
government policy and practice, and by which it could be measured, would be extrezhdaly us

Thank you for your attention to our submission.

Notes

! References to the Treaty in this submission aregd/ori text (Te Tiriti 0 Waitangi), which was
signed by representatives of the British Crown and by appedrily 500 of the 540 hapu and iwi
representatives who signed it, not to one of the Englersions

2 For example, to the United Nations Special Rapportetmdigenous Peoples' Rights in 2005; the
Committee on the Elimination of Racial Discriminatim 2007 and 2013; jointly with the Aotearoa
Indigenous Rights Trust and others, to the Human Rigbt:€il for New Zealand's Universal
Periodic Review in 2008 and 2009, and again in 2013; the Human Righisi@ee in 2009 and
2010; the Committee on the Rights of the Child in 2010 and 28ad; the Committee on
Economic, Social and Cultural Rights in 2011 and 2012

% Mainly Anglican, Catholic, Methodist, Presbyterian &bkers

* Involved in multi-faceted human rights work, rights rafgrants, rights of refugees, women’s
rights, children’s rights, and civil liberties

> Education and health

® Organisations that have used the Time for Change prbagssmade their own submissions to the
Panel which provide more details on their particular ffesis

" As articulated in the International Covenant on ICaid Political Rights and the International

Covenant on Economic, Social and Cultural Rights, lviNew Zealand is a state party to, and re-
affrmed as a right for indigenous peoples in the Unitedidws Declaration on the Rights of

Indigenous Peoples

8 As outlined, for example, in the Committee on the Hiatibn of Racial Discrimination’s General
Recommendation 23 and the Committee on Economic, ISaoé Cultural Rights’ General
Comment 21; as included in both Committees’ Concluding Obtens on New Zealand; as
referred to in the two reports on New Zealand by timtdd Nations Special Rapporteur on the
Rights of Indigenous Peoples; and as elaborated ibtited Nations Declaration on the Rights of
Indigenous Peoples
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