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Speaking Notes: 31 July 2006

Claire Charters”

| INTRODUCTION
Greetings.

If there is one thing to be said about Indigenous peoplghts at an
international level, it is this: the speed with whictiernational institutions have
evolved new, and expanded on pre-existing, internatigal norms to recognise
and protect Indigenous peoples’ rights in the past 25 yedrseathtaking. Some
academics now argue that a number of norms are customtargational law, and
therefore binding in some states.

These norms can be found in a myriad of differentumsénts, ranging from
UN Special Rapporteur reports (noting that there have Ipeemerous different
Special Rapporteurs dealing with Indigenous peoples’ rights)declarations on
minorities® to UNESCO recommendations on cultfite, human rights instrumerts,
to treaties on biological diversifyto World Bank policy. Some of these international

] BA, LLB (Hons), LLM (NYU). Ngati Whakaue, Lecturen iLaw, Victoria University of
Wellington, and PhD Candidate, University of Cambridgeair€lacted for Te Runanga o
Ngai Tahu and the Treaty Tribes Coalition in their sgstul petition to the UN Committee
on the Elimination of Racial Discrimination relating the Foreshore and Seabed Act 2004
and briefed the UN Special Rapporteur on the Human RagtdsFundamental Freedoms on
Indigenous Peoples before his visit to New Zealand irelier 2005. For more information
or comments, please contact Clair€ktire.charters@vuw.ac.rm cwnc2@cam.ac.uk.

James Anaya in particular: séedigenous Peoples in International Law (2 ed, Oxford
University Press, New York, 2004).

Including, by way of example, UN Sub-Commission on Btemotion and Protection of
Human Rights “Indigenous Peoples’ Permanent Sovereigmgy Qatural Resources: Final
Report by Special Rapporteur Erica-lrene A Daes” (14 July 2004 Doc
E/CN.4/Sub.2/2004/30; UN Sub-Commission on the Promatioth Protection of Human
Rights “Indigenous Peoples’ and their Relationship todt&inal Working Paper by Special
Rapporteur Mrs Erica-lIrene A Daes” (11 June 2001) UN Doc E/(&\b.2/2001/21; and UN
Commission on Human Rights “Report of the Special Rappoion the Situation of Human
Rights and Fundamental Freedoms of Indigenous Peoples” (26 ya&0@) UN Doc
E/CN.4/2004/80.

See, in particular, the UN Declaration on the RigiftPersons Belonging to National, Ethnic,
Religious and Linguistic Minorities GA Res 47/135; UN GOAR' &ess Supp 49 at 210, UN
Doc A/A7/49 (1992).

4 For example, see UNESCO Universal Declaration otu€lDiversity UNESCO Rec of Gen
Conf 37" Sess (2 Nov 2001).

See, for example, International Convention on thinigation of All Forms of Racial
Discrimination (4 January 1969) 660 UNTS 195; International ConemaCivil and Political
Rights (19 December 1966) 999 UNTS 171; and the American e@bon on Human
Rights 1978 32 OAS Treaty Series, 1144 UNTS 123.

In, for example, the Convention on Biological DiversiUN Conf on Environment and
Development UNEP.Bio.Div./CONF.L21992 (1992), art 8()).
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legal norms emanate from so-called hard internaticanal ih, for example, widely
ratified international human rights treaties, suctha&sConvention on the Elimination
of Racial Discriminatiorf. These instruments have been interpreted by internationa
and domestic tribunals in favour of Indigenous peoplefual, land and self-
determination rights, as in CERD’s foreshore decidi@ther norms are sourced in
less legally binding international instruments and documeanitaimber of which are
only just emerging, for example the UN Declarationtba Rights of Indigenous
Peoples (the Declaratiof).

As is perhaps apparent, norms have arisen out of the efdhe UN human
rights mandate. But, that is not their only sourcehe Tnternational institutions
dealing with Indigenous rights have similarly proliferatadd now include bodies
such as, and above-mentioned, the World Bank and thendtimnal Labour
Organisation. In fact, the International Labour Orgamsais the first and only
institution to produce binding international treaties eswiely on the rights of
Indigenous peoples, first in the 50s and then again ilate& 980s?

Further, some international regional bodies — by thatehn international
institutions set up in a particular region in the worltdave developed their own
norms relevant to Indigenous peoplé<Of particular note is the Organisation of
American States, which includes the United States andd@ana is drafting its own
declaration on Indigenous peoples’ rights. The IntereAcan Court on Human
Rights has recognised, and demanded demarcation of, Indgpaoples’ land rights
held in accordance with Indigenous customary law iapgslication of human rights
instruments. Its decisions are binding on states. Sigmikhe African regional body
now has a working group on Indigenous peoples.

My purpose here is to provide an update on where things &elatligenous
peoples’ rights under international law in two disciateas: on the Declaration on the
Rights of Indigenous Peoples (the Declaration), whias wdopted a little over a
month ago by the UN Human Rights Council; and the UNmBaent Forum on
Indigenous Issues (UNPFII). First, | will provide antbigal overview of where
Indigenous peoples sit in the UN, then | will move to thePFIl and finally the
Declaration.

World Bank, “Draft Operational Policy on Indigenous Pespkwww.worldbank.org> (last
accessed 10 March 2006).

See, for example, the human rights instruments, ab&ve

In, for exampleMayagna (Sumo) Awas Tingni Community v Nicaragua R (31 August 2001)
Inter-Am Court H R (Ser C) No 79 (also published in (2002)Ati2ona J Int'l and Comp
Law 395). (For a full description of the proceedings legdiinthe decision, see S J Anaya and
C Grossman, “The Case Afvas Tingni v Nicaragua: A New Step in the International Law of
Indigenous Peoples” (2002) 19 Arizona J Int'l and Comp Law 1).

Sub-Commission on the Protection and Promotion am&fu Rights Resolution 1994/45
(26 August 1994) E/CN.4/1995/2.

International Labour Organisation Convention 169.

Such as the American Convention on Human Rights, abéve

10
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Il WHERE INDIGENOUS PEOPLES SIT IN THE UN SYSTEM

Indigenous peoples have a long history with internatitaval In fact, contact
between Indigenous peoples and European states is thougiud given rise to early
international law in the I5and 18' Centuries. Spanish theologians such as Vitoria
maintained that European powers were required to respagémadis land ownership
on contact? Unfortunately, this maxim was more often honouredsrbieach, but
influenced international law founding fathers such astiGs.

In more recent times, Indigenous peoples have brougit ¢bacerns to
international fora, first to the League of Nation®rsly after World War One, and
then to the UN post World War 2. Ratana was one effitet Indigenous peoples’
representatives to petition the League of Nations irLg26s.

The UN focus on human rights opened a door for non-atdtes as, to some
extent, the protection of human rights internationaéiquired a greater focus on
states’ behaviour within their borders - in other wordsreduction in states’
sovereignty.

A watershed moment was the UN mandated volumiisudy of the Problem
of Discrimination Against Indigenous Populations lodged with the then-titled Sub-
Commission on the Prevention of Discrimination andt&tion of Minorities
between 1981 and 1983,and the establishment of the UN Working Group on
Indigenous Populations in 1982, known as WGIP for short.

[lllustration of the UN System]

Relevant:

6 institutions established by the UN Charter;

* UN Economic and Social Council (ECOSOC) in human rigidsters;

* UN Human Rights Commission [state members];

* UN Sub-Commission on the Promotion and Protection efmbih Rights
[independent experts];

* UNPFII — advisory body to the UN Economic and Sociali@l; and

WHGIP - under the Sub-Commission. WGIP is made up@{derts on minorities’

rights and selected by states. Its mandate is to:

* to review developments pertaining to the promotion andeptioin of human
rights and fundamental freedoms of Indigenous peoples;

13 S James Anaya “Indigenous Rights Norms in Contemptmgggsnational Law” (1991) 8 Ariz

JiIntl & Comp L 1, 1. Asis cited by Anaya in thatiel¢, Spanish theologian Bartoleme de
las Casas famously documented atrocity against Indiggmensles in the Americas in the
early 1500s. See Bartoleme de las Cd$esDevastation of the Indies (1530s) in Robert S
Leiken & Barry Ruben (edsjhe Central American Crisis Reader: The Essential Guide to the
Most Controversial Foreign Policy Issue Today (1987) 51. For further discussion, see
Andrew Huff “Indigenous Land Rights and the New Self-Deiaation“ (2005) 16 Colo J
Int'l Envtl L & Pol'y 295.

14 UN Doc E/CN.4/Sub.2/1986/7 & Adds. 1-4 (1986).

Update on International Legal Develops®aiating to Indigenous Peoples, Claire Charters - 3



* to give attention to the evolution of international nstards concerning
Indigenous rights — it was here that the Declaratios fivst drafted.

Indigenous peoples and states participate. At some timadreds of Indigenous
peoples have turned up to raise their concerns there.

* When the Declaration was approved by the Sub-Commissidi®994 and then
moved up to the Human Rights Commission, the HumamtRiG@ommission
established the Working Group on the Declaration in 199%e<$S#tad Indigenous
peoples negotiated the text of the Declaration from thil February 2006.

The UN has been recently reorganised. The UN HumahtfiGouncil
replaces the Human Rights Commission, and has begatetl to the same level as
the ECOSOC. It is made up of 47 states’ representativeset for the first time in
June 2006, and passed the Declaration.

There will be a review of the Working Group’s and Spe&apporteur’s
mandate in the near future, as the Human Rights Cocmediders rationalisation of
the UN human rights institutions. There is a condéat the WGIP’s mandate will
not be continued as some states have expressed ththaietere is overlap between
institutions dealing with Indigenous peoples’ issues. Hewethe WGIP has the
power to review developments relating to Indigenous peoplesian rights and
freedoms, which entitles it to review state domestiacifice — a power that the
UNPFII, for example, does not explicitly have. dtunlikely that the Working Group
on the Declaration will be continued, as the Decianagoes to General Assembly for
adoption later this year. The UNPFII has called a uman Rights Council to
include Indigenous peoples’ participation in its review ahha rights institution§®

Every state will be subject to a “universal” humarhtgreview by the Human
Rights Council, a power that the Human Rights Comborisslid not have. The
UNPFII has called on the Human Rights Council to examihe situation of
Indigenous peoples in the course of those reviws.

I THE UN PERMANENT FORUM ON INDIGENOUS ISSUES"’

The idea for a UNPFII first arose at the World Confee2on Human Rights
in 1993 and was pursued in UN workshops in 1995 and 1997 in Denmark aed Chil
respectively. It was finally established in 2000 by the ECO&and met for the
first time in 2002.

The make-up of the UNPFII is unique within the UN in thatncludes
representatives of non-state actors ie, Indigenous peoplét is made up of 16
experts, 8 of whom are in essence appointed by regind@enous peoples’ groups.

15 UN Permanent ForuiReport of the Fifth Session (15-26 May 2006) UN Doc E/C.19/2006/11,
para 79, p 13.

16 UN Permanent ForuiReport of the Fifth Session (15-26 May 2006) UN Doc E/C.19/2006/11,
para 18, p 13.

o See UN Permanent Forum on Indigenous Issaép:#www.un.org/esa/socdev/unpfii{last

accessed 27 July 2006)
18 UN Economic and Social Council Resolution 2000/22 (A32000).
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They meet every year, usually in New York, although thesjity of hosting
meetings elsewhere is available. The 2006 UNPFII recowmhecethat the 2007
UNPFII take place in Bangkok, Thailand.

Indigenous peoples, NGOs, states, academics and othemaiibnal
institutions attend the UNPFIl. The 2006 UNPFII hostedektess of 1,200
individuals from the world-over. Unlike other UN meetingbie UNPFII is
deliberately open, meaning it is comparatively easilylfmligenous peoples to get
accreditation to attend. Maori have consistentlgrated, albeit in small numbers,
since 2002. It was here, for example, that Te Runanggad Tahu first raised its
concerns with the Foreshore and Seabed Bill.

The UNPFII's mandate is to advise the ECOSOC on Indigemssues related
to economic and social development, culture, the enviemtyneducation, health and
human rights. It is required to:

» provide expert advice and recommendations on Indigenous igsties Council,
as well as to programmes, funds and agencies of thehdiNigh the Council,

* raise awareness and promote the integration and cotodirtd activities related
to Indigenous issues within the UN system; and

* prepare and disseminate information on Indigenous issues.

Some Indigenous peoples and others are disappointedhéhaNPFII's
mandate does not include a state-monitoring functiors rdtcommendations are
directed at the ECOSOC and other UN institutionserathan states. Nonetheless,
the UNPFII has not shied away from commenting on stetien vis a vis Indigenous
peoples domestically.

The theme of the 2006 session of the UNPFII was the NiNennium
Development Goals, which focus on poverty eradicatiott development. It notes
“there is a clear need to redefine approaches to theingitation of the Goals so as
to include the perspectives, concerns, experiences and wiews of Indigenous
peoples.*® And, it calls for the inclusion of Indigenous peoplesfforts to address
and attain the Millennium Goaf8.

Other highlights of the recommendations:

a call on the Human Rights Council and the GeneraeAwbly to adopt the
Declaration?*

* a call on the Human Rights Council to focus on Indigenpeoples’ issues by
making Indigenous issues a standing agenda item, includistrdngthening the
role of the Special Rapporteur on Indigenous Peoples;

19 UN Permanent ForuiReport of the Fifth Session (15-26 May 2006) UN Doc E/C.19/2006/11
3.

2 UN Permanent ForuiReport of the Fifth Session (15-26 May 2006) UN Doc E/C.19/2006/11
para 27, 6.

A UN Permanent ForuiReport of the Fifth Session (15-26 May 2006) UN Doc E/C.19/2006/11,
para 67, 13.
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a request to UNAIDS to engage with UNPFII to support efféotsaddress

HIV/AIDS in Indigenous peoples’ communitiés;

* recommendations specific to Indigenous women, Indigeabildren and African
Indigenous peoples;

* support for, in particular, the Special Rapporteur's repomcluding his
recommendations in relation to New Zealand, and encouthgdduman Rights
Council to pay particular attention to the implementatiéthem??

* recommendations relating to the Second UN Decade ageimolus Peoples (eg

greater coordination between states, Indigenous peopldsNabddies).

The Chairperson has indicated that the UNPFII neat’g work will focus on
lands, territories and resources.

Reports from attendees at the UNPFII in May suggestheaDeclaration was
a hot topic. New Zealand, together with Australia #mel United States, issued a
statement opposing the text of Declaration, which Il wiention in a moment.
However, other governments spoke for adoption of theabation. UNPFII member
Mick Dodson pointed out that New Zealand and other stapgposing its adoption
were in the minority.

v THE DECLARATION
Here | outline:

» the history of the Declaration;

* its significance;

» the politics behind the Declaration;

* some of its provisions;

» the New Zealand government’s objections to the Dectaraaind
* some responses to the New Zealand’s approach to the@exia

A History

The Declaration was first drafted by the WGIP in the BOs and early 90s.
Indigenous peoples and states had significant influencenenWtGIP members.
Indeed, the Declaration as drafted by the WGIP is a unicgiiraiment given that non-
state actors played an integral role.

It was then, as we have seen, approved by the Sub-Coobmnigs the
Protection and Promotion of Human Rights and forwardethéo Human Rights
Commission for consideration.

= UN Permanent ForuiReport of the Fifth Session (15-26 May 2006) UN Doc E/C.19/2006/11
para 18, 5.

The Permanent Forum welcomes the report of thei@pRapporteur of the Commission on
Human Rights on the situation of human rights and fundam@&etdoms of Indigenous
people on his visits to South Africa and New Zealand, saaqports the recommendations
contained therein (see E/CN.4/2006/78 and addenda). The Petni@ram restates its
support for the ongoing work of the Special Rapporteur. ENnBnent Forunikeport of the
Fifth Session (15-26 May 2006) UN Doc E/C.19/2006/11 para 70, 12. See als@para

23
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The Human Rights Commission established the Working Grompthe
Declaration, which was made up of states, but Indigepeaples participated. It was
hoped, when the Working Group on the Declaration waabkshed, that the
Working Group would finalise the Declaration within 10 yeahsting the first UN
Decade on Indigenous Peoples. It did not. The Humght®iCommission then
extended the negotiations for one year. By February 2B886najority of provisions
were accepted by consensus. However, the Chair conclbdeddansensus on the
content of all articles of the Declaration was urjikand there was insufficient state
support for the version accepted by the Sub-Commié8ioBased on the proposed
amendments made by Indigenous peoples and states, the @baosed a
compromise text on those articles not yet approved donysensus, which was
forwarded to the Human Rights Council this June. Hefsrred to as the Chair’s text.
It had the support of the vast majority of states andvéts¢ majority of Indigenous
peoples, although some states, of which New Zealandeisamd some Indigenous
peoples, have concerns with it — for completely déiféreasons of course.

The Declaration went to a vote at the Human Rights €ibumth Canada and
the Russian Federation blocking consensus adoption. Theee 3@ewotes for, 2
against (Canada and the Russian Federation) and 12 absteahd 3 absents
(although there is some question whether those whaem@ded as absent were
actually abstaining). Those in favour included Central Acaer and Caribbean,
European Union and South American states. Many, but lhoAfaican states
abstained. New Zealand, Australia and the United Statesi@ on the Human
Rights Council so did not have a vote.

The Declaration is now headed to the General Assefoblgdoption at the
end of the year. New Zealand has already indicatedt tvdl vote against it.

B Significance

What makes the Declaration unique, and so signifigarthat it is the most
comprehensive and progressive international document dewaiitig Indigenous
peoples’ rights. While human rights treaties, such tes Convention on the
Elimination of Racial Discrimination, are useful todigenous peoples, they do not
focus on collective Indigenous peoples’ rights and Inibgs peoples’ self-
determination. Instead, human rights treaties are daiate individuals and not
collectives.

Declarations are not binding on states. However, tieaye a moral force.
Most importantly, declarations can provide evidence ofstatlised customary
international law. It is difficult to get a clear@rdication from states as to their
understanding of the content of legal norms.

2 This must be seen in the light of consistent pressarthe Working Group to finalise the

Declaration: See, for example, General Assembly AlBB/17424 February 2005,
Commission on Human Rights Res. 2005/50 (2005) and UN Sectxtasgral on Second
International Decade of the World's Indigenous People, May 2006.
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Indeed, it has already been of value. New Zealandist@d Appeal and the
Waitangi Tribunal have both made positive referemcéhe Declaration even in its
draft format®

Lawyers can use it as a point of reference in suliomss

Other international institutions, such as the SpeagipRrteur, the UN human
rights treaty bodies and the UNPFII can utilise itaabenchmark against which to
assess states’ behaviour.

Finally, the Declaration will be an important tool twd legitimacy to
Indigenous political claims and lobbying in, for example, niegjons on Treaty of
Waitangi settlements and opposition to, say, the idelebf references to the
principles of the Treaty of Waitangi in legislation.

C Politics Behind the Declaration’s Negotiation

It is an understatement to posit that negotiationsvdx states, between
Indigenous peoples and states and, to a lesser degteeebendigenous peoples
have been tense. Indigenous peoples supported the Subi€xom text of 1994.

A number of states did not accept the Sub-Commissierts although some
states, such as Guatemala, did. A group of Maori repsas walked out of the
negotiations in the mid-1990s to protest against stateshpitteto amend the Sub-
Commission text. However, other Indigenous groups eviyntalad participated in
the negotiation process by working with states to comeitipamendments to meet
states’ concerns. By the February 2006 meeting of thekidprGroup on the
Declaration, most states and Indigenous peoples haddagyene wording of the
majority of articles by consensus. Exceptions, as vilesee, related mainly to self-
determination, land rights and the so-called limitatidicle (article 45).

New Zealand has been an active participant throughautngygotiation
process. It has suggested numerous amendments, thmajasty of which were
rejected by both states and Indigenous peoples as vgatdowwn the text to an
unacceptable degree.

Currently, New Zealand is aligned with the United $tat€anada and
Australia in rejecting the Chair’s text. Canada wasil tims year, a strong advocate
for a strong Declaration. Its position was reversestithis year post the election of a
conservative government. That group is in the clear myn@nd has upset
Indigenous peoples the world over, not to forget otheestat support the Chair’s
text of the Declaration.

It is anticipated that New Zealand, the United Statestralia, Canada and
the Russian Federation will attempt to amend the Dedar&iefore or during the
meeting of the General Assembly, or call for an esitenof negotiations.

See, for exampléJgai Tahu Maori Trust Board v Director-General of Conservation [1993] 3
NZLR 553 (CA).
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Members of Aotearoa Indigenous Rights Trust (AIR Trusf)which | am
one, have participated in the Declaration negotiationsni form or another since
1998. AIR Trust has been the Maori group to most consigtatitend over the past 8
years. It is made up of a group of what were rangatahi in E3@Binvolved in the
UN. The Trust’'s position has been to keep a watching brnienegotiations and to
support the kaupapa of the Maori representatives befowehd,had a broad Maori
mandate, aware that the AIR Trust does not have a neatalapeak for Maori as a
whole itself. This position is to support the Sub-Cossoin’s text and to prevent
any unacceptable amendments to the Declaration, butonoibck any Indigenous
consensus on amendments to the Declaration.

D Articles of the Declaration

I will discuss particular concerns with these agclafter setting out the
content of the Declaration.

In brief, the Declaration:

* expresses concern with colonial injustice and dispossessf Indigenous
peoples;

» supports Indigenous peoples’ collective and individual rjghts

« affirms cultural rights in numerous areas including edupatitechnology,
traditional knowledge, cultural property, language, developnmealth and law;

» affirms Indigenous peoples’ right to equality and othenan rights;

* recognises treaties between Indigenous peoples and stateBe a matter of
international concern;

* envisages harmonious and cooperative relationships betwtdes sand
Indigenous peoples;

* recognises Indigenous peoples’ right to self-determinatimeluding self-
government and autonomy;

» prevents relocation of Indigenous peoples without thaisent;

* recognises Indigenous political rights including participatamd the retention of
Indigenous political, economic and social systems;

» recognises Indigenous peoples’ land rights and the riglthiess; and

» confines limitations to the Declaration rights andeftems to those that are
determined by law and in accordance with internationaldmunghts obligations.
Further, “any such limitations shall be non-discrimamgtand strictly necessary
solely for the purpose of securing due recognition and cespethe rights and
freedoms of others and for meeting the just and naspelling requirements of
a democratic society.”

1 Self-determination

Sub-Commission Text | Suggested Amendments Chair's Text
A3 A3 A3

Indigenous peoples haydndigenous peoples havyendigenous peoples have the
the right of self|the right of  self-| right of self-determination. B
determination. By virtue¢ determination. By virtue of virtue of that right they freel
of that right they freely that right they freely determine, their political status

<<
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determine their political determine their politicaland freely pursue thejr
status and freely pursuestatus and freely pursueeconomic, social and cultural
their economic, socigltheir economic, social anddevelopment.
and cultural cultural development.
development.
OR
Indigenous peoples have
the right of  self-
determination as
enunciated in this article.
a) By virtue of that
right they freely,
participate in
determining  their
political status and
freely pursue their
economic,  social
and cultural
development.
b) In exercising this
right of  self-
determination, they
have the right tg
autonomy and self-
management  in
matters relating
directly to their
internal and loca]
affairs.
c) The right shall be
exercised in
accordance with
rule of law with due
respect to legal
procedures and
arrangements and in
good faith.
Source: Australia, New
Zealand, United States
A3 bis (former A31) A3 bis (former A31)
Indigenous peoplesas a| Indigenous peoples, in
specific  form of/ in | exercising their right to self-
exercising their right todetermination, have the right to
self-determination, have theautonomy or self-government
right to autonomy or selft in matters relating to thejr
government inall matters| internal and local affairs, as
relating to their internal anpgwell as ways and means for
local affairs, as well asfinancing their autonomous
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S

S

ways
financing
autonomous functions.

11" session

2.
exercised
with the rule of law, with
due
procedures

arrangements
good faith.

means fd
their

and

ource: Informal Plenar

This right shall be

in accordance
respect to lega
and

and in

ource: Russian Federation

rfunctions.

In short, the content of article 3 of the Declamatcomes from common article
one of the International Covenants on Civil and RalitRights and Economic, Social
and Cultural Rights. Endeavours to explicitly confiné-determination to internal
self-government and internal autonomy in article 3 wejected. However, what
was article 31 of the Sub-Commission text was movedumter article 3. It deals
with autonomy and self-government in the exercise efight to self-determination.
States’ territorial integrity is protected by article d6the Declaration - that the
Declaration does not authorise any activity or actointravention of the UN Charter.
The UN Charter enshrines states’ right to territantggrity and political unity.

2 Land rights

A25

A25

A25

Indigenous peoples ha
the right to maintain an
strengthen their distinctiv
spiritual and  materia
relationship with the lands
territories, waters an
coastal seas and oth
resources which they ha
traditionally owned of
otherwise occupied or use|
and to uphold thei
responsibilities to futurg
generations in this regard.

dndigenous peoples ha
dthe right to maintain an
estrengthen their distinctiv
| spiritual |
5,relationship  with
dtraditionally owned or
eised lands, territories
dother resources and

I uphold their responsibilitie
2to future generations in th
regard.

Source: Informal
11" session

2. The State shall, in
conjunction with

Plenar

access of

-and——materia

eotherwise occupied and

waters and coastal seas &

Indigenous peoples, take
measures to facilitate the
Indigenous

dndigenous peoples ha
dthe right to maintain an
estrengthen their distinctiv

used lands,
irather resources and
tauphold their responsibilitie
sto future generations in th
segard.

y

| spiritual relationship with
their their traditionally owned o
otherwise occupied an
territories
waters and coastal seas g
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peoples concerned t
lands or territories not
exclusively occupied or

used by them, for
carrying out their
spiritual traditional

activities. In this respect,
particular attention shall
be paid to the situation of
nomadic peoples and
shifting cultivators.

Source: Mexico, Greece

A26 A26 A26

Indigenous peoples havdndigenous peoples havydndigenous peoples haye
the right to own, develop,the right to own, use€,the right to the lands,
control and use the landslevelop and control theterritories and resources
and territories, includinglands, territories angdwhich they have

the total environment of theresources that theytraditionally owned,

lands, air, waters, coast
seas, sea-ice, flora ai
fauna and other resourc
which they have
traditionally owned of
otherwise occupied or use|
This includes the right t

abosseghold by reason o
ndraditional ownership o
eether traditional occupatio
or use, as well as thogs
which they have otherwis
dacquired.

D

the full recognition of their Indigenous peoples ha

laws, traditions an(
customs, land-tenur
systems and institutions fq
the  development an
management of resource
and the right to effectiv
measures by States
prevent any interfereng
with, alienation of of
encroachment upon the
rights.

ithe right to the lands
eterritories and resource
pwhich they have
dtraditionally owned,

rgyccupied or otherwise use
bor acquired.

to

eStates shall give legzg
recognition and protectio
s&0 these lands, territorie
and resources. Sug
recognition shall be
conducted  with  due

[ occupied or otherwise use
r or acquired.

n
séndigenous  peoples ha
ethe right to own, use
develop and control th
lands, territories an

,by reason of traditiong
2 pwnership or othe
traditional occupation o0

use, as well as those whi
2dhey have otherwis
acquired.

1IStates  shall give lega
nrecognition and protectio
do0 these lands, territorie
srand resources.
> recognition shall
conducted with due respe

@esources that they posse

Sug
be

o

":m:i

ct

respect td in accordance the customs, traditions and
with the customs, traditionsland tenure systems of the
and land tenure systems |oihdigenous peoples
the Indigenous peoplesoncerned.

concerned.

Source: Informal Plenary

11" session

A26 bis A26 bis

States shall establish apd States shall establish] and
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implement, in conjunctior
with Indigenous people
concerned, a fain
independent, impartia
open and transpare
process, giving du
recognition to Indigenou
peoples” laws, traditions
customs and land tenu
systems, to recognize ar
adjudicate the rights g@
Indigenous people
pertaining to their lands
territories and resource
including those which wer
traditionally owned of
otherwise occupied or use
Indigenous peoples sha
have the right to participat
in this process.
Source: Informal Plenar
11th session

nimplement, in conjunctior
swith

nbpen

Bprocess,
srecognition to
5,peoples’
reustoms and
ndystems, to recognize af

sindigenous

sterritories and
eincluding those which wer

dotherwise occupied or use
lIndigenous peoples sha

-

Indigenous people
,concerned, a fair
,independent, impartia
and  transpare

giving du
Indigenou
traditions
land tenu

laws,

fadjudicate the rights @
people
,pertaining to their lands
resource
owned

traditionally of

ehave the right to participat
in this process.

A26 ter

A26 ter

In addition, effective
measures shall be taken
appropriate cases 1
safeguard and legall
recognize the right of th
peoples concerned to u
lands, territories an
resources not exclusive
owned, occupied, used

otherwise acquired b
them, but to which the
have traditionally  hag
access for their subsisten
and traditional activities.

Source: Norway

States shall take measurg
as appropriate, to increa
Indigenous peoples
ownership of or access
lands and resources, taki
into account present ar
historical circumstance
and their traditional use ¢
land.
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Source: Canada

A27

A27

A27

Indigenous peoples ha
the right to the restitution @
the lands, territories an
resources which they ha
traditionally owned of
otherwise occupied or use|
and which have bee
confiscated, occupied, us¢
or damaged without the
free and informed conser
Where this is not possibl
they have the right to jus
and fair compensatior
Unless otherwise freel
agreed upon by the peopl
concerned, compensati
shall take the form of land
territories and resource
equal in quality, size an
legal status.

dndigenous peoples and/
findividuals have the right t
dsubmit/ pursue claims fa
@edress, by means that ¢
include of restitution or
dwhen this is not possible, ¢
na just, fair and equitabl
c¢ompensation, for th
rlands, territories an
tresources which they ha
etraditionally owned  of
stotherwise occupied or use
rand which have bee
yconfiscated, taken
esccupied, used or damag
rvithout their free, prior ang
sinformed consent.
2S

dWhenever possible, an
unless otherwise freel
agreed upon by the peopl
concerned, compensatic
shall take the form of land
territories and resource
equal in quality, size an
legal status or of moneta
compensation or othe
appropriate relief/ redress.

Source: Informal Plenar

pindigenous peoples ha
othe right to redress, b
rmeans that can includ
arestitution or, when this i
, not possible, of a just, fa
fand equitable
ecompensation, for th
elands, territories an
dresources which they ha
graditionally owned of
otherwise occupied or use
dand which have beeg
nconfiscated, taken
,occupied, used or damag
ed/ithout their free, prior ang
dinformed consent.

Unless otherwise freel
cagreed upon by the peopl
yconcerned, compensatic
eshall take the form of land
dierritories  and  resource
sequal in quality, size an
2degal status or of monetar
dcompensation or  othe
[yappropriate redress.
1g

11th session

In short, the land rights articles provide:

an Indigenous peoples’ right maintain and strengthen Hmaiitual relationship
with traditionally owned, occupied and used lands (ndtag) the Chair omitted a
reference to the material relationship with such laindis the Sub-Commission

text) — article 25;

an Indigenous peoples’ right to lands, territories aadources traditionally
owned, occupied and used- article 26;
a specific Indigenous peoples’ right to own, use, develmh @ntrol lands,

territories and resources currently possessed by Indiggemes, and to state

legal recognition of that

ownership — article 26; and

an Indigenous peoples’ right to redress for lands, ¢eleg and resources
confiscated, taken, occupied, used or damaged without tisermoof Indigenous
peoples. Redress to be restitution or, where thattipossible, compensation in
the form of equivalent lands, monetary redress or ottwens of appropriate
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1

redress, unless otherwise agreed by the Indigenous paéomasstion (the Sub-
Commission text did not envisage monetary or “other $omh appropriate
redress”) — article 27.

New Zealand, Australia and the United States Objections
Obijections to the Chair’s text from New Zealand eeate orf°

fear of Indigenous peoples’ secession and disruptioratd’stterritorial integrity
and political unity;

ambiguity in the text;

unrealistic obligations on states;

threats to 3 Party rights — New Zealand in particular seems atspairensure that
Indigenous peoples’ rights do not result in discriminadgainst non-Indigenous
peoples;

a desire to protect Indigenous peoples’ rights in othéestand

the need for consensus and more time to discuss the text.

Responses to the Government’s Position
There are numerous responses to New Zealand’s olojet¢tiche Declaration.
Legitimacy concerns

First, New Zealand’s negotiating position on the Datian lacks a good deal

of legitimacy:

* it has not consulted with Maori, nor informed Maoriitsfposition in relation
to, the Declaration for in excess of 5 years. It baen asked to do so
repeatedly. During that time, it has proposed numerous ansmd to the
Declaration.

* New Zealand and the states it has aligned itself anéhthe states that have
been found by the Committee on the Elimination of Rdgiacrimination to
discriminate against Indigenous peoples in the past &.yeAustralia was
found in breach of the International Convention on thenigation of All
Forms of Racial Discrimination in 1999, New Zealand in 20G5tae United
States just in March this year.

 The Declaration has the support of numerous states agaimsh New
Zealand compares its protection of Indigenous peoplesiyadgi New
Zealand’s concern for “other” Indigenous peoples in otslates is thus
obscure. ltis illogical to undermine adoption of the IBeation, or attempt to
water it down, in the interests of protecting othatigenous peoples where it
is alleged that greater human rights abuse occurs.

26

Expressed in, for example, comments made at the HumansRighuncil in June 2006; a
statement at the UN Permanent Forum on Indigenous lg§suday 2006; and statements
made at the UN Working Group on the Declaration duringdtbeember 2005 and January-
February 2006 sessions (all on file with the author).
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2 The status of the Declaration

The Declaration is “only” a Declaration or, in the wordk preambular
paragraph 18, a “standard of achievement” to be pursued. WNewus,Zealand’s
serious concerns seem misplaced. They would be morepape in relation to a
treaty, which would only be binding if ratified in any event.

The Declaration does not override existing “hard” inteomal law that
protects states’ territorial integrity. For examplicte 45 states that the Declaration
cannot be interpreted to permit any activity or act @ytto the UN Charter. The
UN Charter includes states’ right to territorial ity .

Similarly, non-Indigenous rights, including property rightire protected in
existing andbinding international law, such as the Universal Declaration amé&h
Rights and other international human rights treatreduding the International
Covenant of Civil and Political Rights. Under artiel®, all of the Declaration’s
articles can be limited in circumstances where itnecessary to uphold non-
Indigenous rights.

3 Ambiguity

Ambiguity is common to all international instrumerits some extent, as
indeed with much domestic law. It is not fatal. Indee, necessary in instruments
that have universal application to different situationEven New Zealand has
explicitly recognised that some ambiguity is needed,If itseting that the US
recognises American Indian self-determination, whereaw Xealand prefers the
concept of Maori self-management.

Ambiguity also allows states to take a state-cenimterpretation of the
Declaration.

New Zealand et al seem to take a state “worst-saesmario”, and at times
contrived, interpretation of the Declaration in itsemtjons to the Declaration.

Ambiguity will be resolved by the institutions with thethority to interpret
them. The state will always have a strong influencéhahinterpretation, even when
the ambiguity is to be resolved by international insbinsi

4 Self-determination

A central platform of the Indigenous peoples’ argumeéntthat it is
discriminatory to deny the right to self-determinationrtdigenous peoples.

Also, Indigenous peoples fall within the natural meaninghefdefinition of
peoples, as is mandated by the Vienna Convention on theLareaties’

Finally, there is an element of historical sovergigim the Indigenous
peoples’ claim to self-determination — that Indigenouspfeowere the sovereign

z 1155 UNTS 331, 8 ILM 679 (1980).
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power over their territory prior to colonisation and pdissession, and lost that
sovereignty through the illegal actions of others.

An Indigenous peoples’ right to self-determination Hasen explicitly
recognised by a number of UN institutions, not least thectal Rapporteur on the
Human Rights and Fundamental Freedoms of Indigenousd3ecamd the UN Human
Rights Committeé®

But, as New Zealand posits, while being a firm legalggpie in international
law, espoused in the UN Charter and considered by some aie-amptory
international legal norm, the content of the rightself-determination does remain
confused to some extent. Nonetheless, scholarsugnthat international law has
settled on some fundamentals, namely that self-detatioh does not entitle a
peoples to secession, or to undermine states’ tertitotiegrity, except in limited
circumstances, beirfg:

* where a colonial government governs a nation from outbgl@ation’s territory;

» where a peoples is subject to “alien subjugation, dominaéind exploitation”, eg
Palestinian Peoples; and

» “peoples separate from their parent state with its iasgance or because the
parent state disintegrates” (Former Yugoslavia and theeSdnion).

There is also the implicit caveat in the 1970 UN Detlan on Friendly
Relations, considered customary international law, itttarnational law shall not be
construed as authorizing or encouraging any action whichldwdismember or
impair, totally or in part, the territorial integrity qolitical unity of sovereign and
independent states conducting themselves in compliancethveittrinciple of equal
rights and self-determination of peoples and possessing a government representing
the whole people belonging to the territory without distinction as to race, creed or
colour.

Thus, article 3 of the Declaration, subject to emgstinternational law, does
not create an unlimited right for Indigenous peoples tede from the states in which
they currently reside.

Also, leading Indigenous peoples’ in international lawosah) James Anaya,
argues cogently that self-determination has substaatideremedial aspects. The
remedy for a breach of a peoples’ right to self-deiation can include secession,
but need not. He write¥!

Accordingly, while the substantive elements of setedmination apply
broadly to benefit all segments of humanity, that al peoples, self-

2 For example, selpirana Mahuika et al v New Zealand Communication No 547/1993 (27

October 2000) Report of the Human Rights Committee Vol/86A10, para 9.2 and Human
Rights Committee “Concluding Observations of the Humagh®i Committee: Canada” (7
April 1999) CCPR/C/79/add.105, paras 7 — 8.
2 Andrew Huff “Indigenous Land Rights and the New Selfdbeiination” (2005) 16 Colo J
Int'l Envtl L & Pol'y 295
S James Anayindigenous Peoples in International Law (2ed, Oxford University Press, New
York, 2004) 104.
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determination applies more narrowly in its remedial esspe Remedial
prescriptions and mechanisms developed by the internati@ramanity

necessarily only benefit groups that have suffered vamiatof substantive
self-determination. Indigenous peoples characteristiea# within the more
narrow category of self-determination beneficiarie$jclw includes groups
entitled to remedial measures; but the remedial reginvelaleing in the

context of Indigenous peoples is not one that favouesfarmation of new
states.

In summary, states concerns about secession genasdlylegitimate.
However, any concerns about indigenous peoples’ secessoaddressed in the
Declaration as has been recognised by the vast mapbistates.

5 Lands, territories and resources

The lands and territories and resources articles heee Wwatered down in the
Chair’s text such that there is no clear right forigedous peoples to lands that they
have traditionally owned, occupied and used but have fallérof Indigenous land
ownership. In any event, these rights can be limitefie interests of protecting non-
Indigenous land rights under article 45 of the Declaraéind in international human
rights treaties.

Claire Charters
July 2006
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