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Te Ope Mana a Tai

Summary and Analysis of Amended Foreshore and Seabed Bill

SOP Tabled 16 November 2004

Introduction
The final version of the Foreshore and Seabed Bill, as amended by the supplementary order paper (SOP) on 16 November 2004, far from rectifying the numerous defects identified by submitters is, if anything, even more draconian.

Previous criticisms remain valid.  The findings and recommendations of the Waitangi Tribunal continue to be ignored or selectively misapplied.  Existing legal remedies have been removed and not only have the number of new remedies been reduced, those that remain are even more abhorrent to tikanga Maori than those contained in the previous draft, and will almost certainly prove to be expensive, unobtainable and provide nothing of substantive benefit to those holding customary rights.  

Further restrictions on the exercise of customary rights have emerged in the Bill, almost certainly as a result of continued unprincipled political compromise in order to seek support for the Bill.  These include a requirement that applications for recognition of territorial customary rights in the High Court can only be made by those who also own the contiguous dry land, while in the case of applications for territorial customary rights and customary rights orders, no account may be taken of any spiritual or cultural association by the applicant with the area unless that association is manifested in the physical activity or use related to a natural or physical resource.

There can be no doubt that the Bill in its present form amounts to an outright extinguishment of customary rights in the coastal marine area in a manner fundamentally at odds with the principles the Treaty of Waitangi.

Summary of Amended Bill
The SOP divided the Bill into seven Parts:

· Part 1 (clauses 1-5) continues to contain clauses setting out the purpose of the legislation (clause 3) and interpretation (clause 4) although both have been amended.

· Part 2 (clauses 6-27) continues to vest full legal and beneficial ownership of the foreshore and seabed in the Crown (clause 11), while preserving public rights of access and navigation (clauses 6 and 7), and removes the existing jurisdiction of the High Court and Maori Land Court to consider Maori claims to ownership over the foreshore and seabed (clauses 9 and 10).  A new clause 7A preserves existing fishing rights in a change from the earlier Bill.

· Part 2A (clauses 28-34G) is a new part containing an amended jurisdiction for the High Court to make a declaration that territorial customary rights would have existed at common law, but for the Bill, and includes an amended remedies section.

· Part 3 (clauses 35-56) sets out the jurisdiction of the Maori Land Court under the Bill which is now restricted to applications for customary rights orders, as ancestral connection orders have now been deleted.
· Part 4 (clauses 56A-71A) sets out the jurisdiction of the High Court in relation to customary rights orders, which, for reasons given later in this analysis, has no application to Maori whether iwi/hapu/whanau seeking recognition of customary rights.

· Part 5 (clauses 72-106B) contains amendments to the Resource Management Act 1991, and in particular defines the interface between that Act and the customary rights orders able to be issued under the Foreshore and Seabed Bill.

· Part 6 (clauses 107-116) contains three sub parts, which addresses the setting up of a ”public foreshore and seabed register" clauses 107-110, “recognition agreements”(ancestral connection orders through the Treaty settlement process) (clauses 111-113) and the standard regulations, saving, repeals and amendments section of the Bill

Part 5 and its associated schedule 4 has however now been carved off the Bill and has become the Resource Management (Foreshore and Seabed) Amendment Bill.

Analysis of Key Provisions
The key provisions can be summarised as follows:

1. Vesting of ownership in the Crown

2. Ancestral connection orders

3. Customary rights orders

4. Jurisdiction of High Court

1.
Vesting of Ownership in the Crown

The Bill continues to make explicit that all parts of the foreshore and seabed not currently “subject to a specified freehold interest” are vested in the Crown “as its absolute property”.  Public access and navigation rights have been codified although, as noted above, existing fishing rights (whatever they may be) have been preserved.  In keeping with these changes the current High Court and Maori Land Court jurisdictions are removed, with no reference to compensation for the loss of such existing remedies.

As well as specifying that “full legal and beneficial ownership” is vested in the Crown (clause 11), other provisions reinforce the concept that nobody else is to acquire ownership interests in the foreshore and seabed.  This means that whatever the actual level of customary rights in the coastal marine area, this clause means it can never amount to an ownership interest, and accordingly amounts to an unwarranted predetermination of the nature and extent of customary interests in the coastal marine area.  In particular clause 18 prevents the acquiring of ownership interest through prescriptive title/adverse possession, while clause 23 replaces clause 20 in delegating ownership functions to the Minister of Conservation.

Against this backdrop of absolute ownership, clauses 6 and 7 continue to establish public rights of access and navigation respectively and these cannot be limited by either territorial customary rights (clause 34B), or customary rights orders (clause 43C).  To the extent that common law rights of public access and fishing exist they appear to be no longer removed by the Bill (in respect of fishing see clause 7A), however common law rights in respect of navigation are replaced (clause 7(6).

The third component of the Crown's acquisition of ownership is the removal of the current jurisdiction of the High Court and Maori Land Court respectively.  Clause 9 is amended but still removes the jurisdiction of the High Court, as clause 10 removes the jurisdiction of the Maori Land Court.  Existing applications for the determination of status and vesting orders under sections 18(1)(h), 18(1)(i), 131, 132 and 138 are all caught by the Bill.

2.
Ancestral Connection Orders
One of the major changes to the amended Bill is the deletion of Ancestral Connection Orders.  As most commentators had previously noted, Ancestral Connection Orders were essentially a useless remedy.  Having accepted the criticism, the logical and fair approach would have been to insert a remedy that did deliver something substantive to Maori but instead the jurisdiction has simply been removed without replacement.

3.
Customary Rights Orders
The government has maintained since the release of the Court of Appeal decision that the only customary rights that will be able to be recognised are specific use rights and the amended Bill is no exception.  The amended Bill continues to give jurisdiction to both the Maori Land Court and High Court to hear and determine applications for customary rights orders although, as detailed below, the High Court jurisdiction is likely to be limited in practice to such applications by non-Maori for customary rights orders as may be made.  Although the resulting orders are accorded some substance, particularly under the resource management regime, they do not reflect ownership rights and, most importantly, because they arise out of a fundamental misunderstanding of the nature of Maori customary rights are heavily circumscribed.  Accordingly, instead of protecting customary interests in the coastal marine area, the establishment of customary rights orders, whether able to be utilised by iwi/hapu or not, are likely to lead to an overall marginalisation of Maori customary interests by both central and local government decision-makers and indeed anyone else seeking to exploit the coastal marine area.

An application for a customary rights order begins with an application by the authorised representative of a whanau, hapu or iwi under clause 37.  Any application for customary rights orders must be made by 31 December 2015.

Clause 41(1) restricts the jurisdiction of the Maori Land Court to inquire into or determine applications that relate to Maori fishing rights (whether commercial or non-commercial) or activities, uses or practices that are restricted, controlled, regulated or prohibited by or under the Wildlife Act 1953, or the Marine Mammals Protection Act 1978.  Although the reasoning for these restrictions are not spelt out in the Bill, it would presumably stop applications pertaining to the utilisation of any particular form of wildlife, for example, a customary rights order protecting customary interests in whale watching.

Clause 41(2) is new.  The clause spells out that customary rights orders are use rights only and cannot encompass customary authority through concepts such as mana whenua, mana moana, mana tipuna, kaitiakitanga or tino rangatiratanga.  Instead the clause provides:

“A customary rights order must not be made in respect of an activity, use, or practice on the basis of a spiritual or cultural association, and the estate association is manifested by the relevant whanau, hapu, or iwi in a physical activity or use related to a natural or physical resource.”

If the Maori Land Court gets over that initial hurdle, clause 42 (amended as follows) provides it may make a customary rights order when satisfied:

“(a) the order applies to a whanau, hapu, or iwi; and

(b) the activity, use or practice for which the applicant seeks a customary rights order - 

(i) is, and has been since 1840, integral to tikanga Maori; and

(ii) has been carried on, exercised or followed in accordance with tikanga Maori in a substantially uninterrupted manner since, in the area of the public foreshore and seabed specified in the application; and

(iii) continues to be carried on, exercise, or followed in the same area of the public foreshore and seabed in accordance with tikanga Maori; and

(iv) is not prohibited by any enactment or rule of law; and

(c) the right to carry on, exercise, or followed the activity, use, or practice has not been extinguished as a matter of law.”
The immensely restrictive nature of the test continues to be immediately apparent.  It is not even sufficient to show that the activity, use, or practice has remained in existence since 1840 but it also has to be “integral” to tikanga Maori (while not defining such an un-customary understanding).  Sub clause (2) spells out that a customary rights has not been “substantially uninterrupted” where it has been prevented by another activity carried out under an enactment or rule of law.  In addition, extinguishment is deemed to have taken place where legal title to the area of foreshore and seabed over which the customary right takes place has been vested in anyone other than the applicant for the customary rights order, where the area of foreshore and seabed has been reclaimed or if the customary interests is otherwise “legally inconsistent” (a term not defined) with any other interest, however established (although a rule in a plan or proposed plan does not appear to have that effect (clause 42 (2).

Further restrictions, neatly delineating and compartmentalising customary rights are set out in schedule 1 to the Bill.  Clause 2 to the schedule requires that the following information be provided when the application is filed:

“(f) a description of the activity, use, or practice it is claimed to be the subject of a customary rights; and

(g) the purpose for which the activity, use, or practice is carried on, exercise, or followed; and

(h) a description of the tikanga Maori that govern the activity, use, or practice; and

(i) a description of the scale, extent, and frequency of the activity, use, or practice that has been carried on, exercise, or followed; and

(j) other matters relevant to the courts consideration under section 42.”
The inconsistencies already brought to the Crown's attention remain.  The strict delineation of the rights to be applied for contained in the schedule raises further issues of how any activity, use, or practice has changed since 1840.  If the practice has evolved in accordance with a development right, is that able to be recognised under the Bill?  This could include changes in equipment to carry out the gathering of a resource or a change in intensity of the activity over the years since 1840.  A strict interpretation of clause 42 and schedule 1 would appear to not permit recognition of any such change.  Instead the apparent requirement for unchanged consistency would appear to provide a fundamental barrier to recognition of rights which would otherwise be able to be exercised in accordance with tikanga Maori.

In the first draft of the Bill there was a curious provision contained in clause 52 relating to the “protection” of wahi tapu.  This clause has now been replaced by clause 43B.  If a customary rights order has been granted and the Maori Land Court finds that the rights of public access conferred by clause 6 prevents or is inconsistent with the protection of a wahi tapu, then the Maori Land Court can refer the issue to the Attorney General and Minister of Maori Affairs.  Clause 43B(3) then provides that any relief is solely at the discretion of the ministers.  It is hard to see how this provision could work in practice and is perhaps symbolic of how poorly thought out are the Maori protection provisions contained in the Bill.  Quite apart from the fact that the Crown is not compelled to take any action to protect the wahi tapu, the nature of any application for customary rights orders is likely to preclude any finding of the type apparently envisaged by the clause.

Despite criticism, appeals on customary rights orders are not made to the Maori Appellate Court, but straight to the High Court (clause 55).  This in itself raises the likelihood of significant additional costs for the recognition of customary rights.  Appeals from the High Court are, if leave is obtained from the Court of Appeal, to the Court of Appeal (clause 56).

If the rights held by iwi/hapu can be articulated in the way prescribed by the Bill the effect of the resulting orders is set out in clause 43.  

Clause 43, although amended, continues to cross-reference to amendments to the Resource Management Act 1991 which were contained in part 5 of the Bill and which has now contained in the Resource Management (Foreshore and Seabed) Amendment Bill.  The changes include the insertion of a new sub section 6(g) to that Act which provides that “the protection of recognised customary activities" is to be recognised and provided for as a matter of national importance.  Other amendments to the Resource Management Act allow for customary rights orders to be exercised, as well as setting up a regime for the control of such orders by the Minister of Conservation under a new schedule 12 to the Resource Management Act.  To the extent that customary rights are able to be recognised by the Bill, planning instruments (clause 89 inserting a new section 85A–85B into the Resource Management Act) and subsequent resource consents (clause 93 inserting a new section 107A) are not allowed to prevent, or have a significant adverse effect on customary rights.  While to some extent this could be interpreted as substantive power, the new sections 85B and 107A(2) provide for a large degree of subjective judgement on the part of the decision maker which in practice is likely to prevent the customary rights restricting much activity in the coastal marine area and certainly do not amount to any form of veto.

Clause 43 also recognises the possibility of commercial benefit from the exercise of a customary rights order.  Unless however the benefit is obtained through carrying out the customary rights on the same “scale, extent and frequency” as specified in the order it will be subject to any conditions or limits otherwise imposed by the law.  Such a restriction is entirely inconsistent with the existence of development rights in relation to customary rights, previously recognised in both New Zealand and overseas.  A further restriction is provided by clause 43E which places a limitation on the Court making exclusive orders to carry on, exercise or follow an activity, use or practice if other persons have undertaken the same activity since 1840, were not permitted, either expressly or impliedly, to undertake the activity by the customary rights holders and did not recognise the authority the authority of customary rights holders in doing so.

4.
Jurisdiction of High Court
Under the first draft of the Bill, the High Court was given two distinct jurisdictions.  At that time it was noted that neither were of any particular use to iwi/hapu, being limited to a concurrent jurisdiction for customary rights orders for non-Maori applicants, and for making declarations where “territorial customary rights” would have been recognised by the common law, but for the Bill.  The latter were heavily criticised for not considering the remedies lost as a result of the proposed changes to the jurisdiction of the Maori Land Court pursuant to Te Ture Whenua, while in any case the resulting declarations did not give rise to any obligation on the Crown to compensate for the lost rights.  

Those criticisms remain despite significant changes occurring to the clauses setting out the High Court's jurisdiction in respect of territorial customary rights and significant propaganda from the government.  It is quite clear that while some changes have been made to the remedies these still do not provide any substantive remedy for Maori customary rights holders, while the legal test for having such rights recognised has been pitched at such a high level it will make such remedies as are available virtually impossible to obtain and, indeed, most applications would be excluded at the outset.

The High Court jurisdiction in respect of customary rights orders is set out in Part 4 of the Bill.  In general terms it follows the same format as the jurisdiction afforded to the Maori Land Court in part 3 but with one significant difference.  Pursuant to clause 60(a)(ii) the High Court cannot inquire into or determine any application where the activity, use, or practice is:

“…able to be recognised and protected as an order by Maori Land Court under s37(1) [a customary rights order]

Whereas the jurisdiction under Part 3 refers now to whanau, hapu and iwi, and in respect of which application the Maori Land Court must have regard to tikanga Maori, the High Court is not required to take into account any of these matters.  Instead the High Court jurisdiction continues to be not referenced to anything Maori at all.  The applicant needs only be a duly authorised representative of a “group of natural persons with a distinctive community of interest” (clause 58(1)), and the activity, use, or practice ”has been carried on, exercised, or followed, in accordance with the distinctive cultural practices of the group in a substantially uninterrupted manner since 1840 (clause 61).  The definitions of “substantially uninterrupted” and extinguishment are more or less identical with the equivalent provisions in Part 3.  It is difficult to see any circumstance in which Maori relying on tikanga Maori could fall outside Part 3 so as to avail themselves of the High Court jurisdiction.  Just who would be able to rely on Part 4 is impossible to say but the suggestion seems to be that non-Maori groups could avail themselves of this jurisdiction.  On the face of it this would create severe legal difficulties given clear New Zealand case law authority which provides that prior to the Treaty settlers could only take according to Maori custom, and any rights obtained by them could not be separately asserted against the Crown unless specifically provided for by the Crown itself.  In short Part 4 remains a nonsensical political expedient, which is in any event irrelevant to the protection of Maori customary rights.

The other aspect of High Court jurisdiction continues to be equally meaningless.  Under clause 29 in Part 2A of the Bill, a group (or their authorised representative) can apply to the High Court for a declaration that:

“… but for the vesting of the full legal and beneficial ownership of the public foreshore and seabed in the Crown by section 11, have held territorial customary rights to a particular area of the public foreshore and seabed at common law.”

It should be noted at the outset that the declaration is limited to a finding of exclusive occupation and possession of a particular area of foreshore and seabed at common law, and does not allow the High Court to find that the applicant would have been entitled to a fee simple title under Te Ture Whenua had the jurisdiction not been taken away.  The restrictive nature of the types of customary rights that can be recognised are spelt out in the new clause 28.  In particular any customary title or aboriginal title must be “founded on the exclusive use and occupation of a particular area of the public foreshore and seabed” (clause 28(1)(a)) and entitled the group until commencement of the Bill to “exclusive use and occupation of that area” (clause 28(1)(b)).

What these terms mean are defined in clause 28(2).  This clause provides:

“For the purposes of subsection (1)(a), a group may be regarded as having had exclusive use inoculation of an area of the public foreshore and seabed only if-

(a) that area was used, and occupied, to the exclusion of all persons who did not belong to the group, by members of the group without substantial interruption in the period commencing 1840 in the end of the commencement of this part; and


(b) the group had continuous title to the contiguous land.

From a practical point of view this creates insurmountable difficulties for any applicant.  In most parts of the country those holding customary rights to the foreshore and seabed simply do not own the contiguous land.  In effect the government has chosen to statutorily override the decision of the Court of Appeal in Marlborough Sounds, which held that whether customary rights to the foreshore and seabed were extinguished by the sale of the adjoining land was a matter of fact to be determined in every case, and instead have returned to the incorrect legal analysis contained in the Ninety Mile Beach decision.  Worse, for the purposes of determining whether a group had exclusive use and occupation of the area, “no account may be taken of any spiritual or cultural association with the area, unless that association is manifested in a physical activity or use related to a natural or physical resource.” (clause 28(3)).  Furthermore, if any other group had ever used the same area of foreshore and seabed (other than rights to navigation), then exclusive use and occupation is deemed to have been terminated unless those other persons were expressly or impliedly permitted to use the area.  There is no legal justification for any of these tests, they simply create a show of justice which will not allow the recognition of any substantive customary rights.

Two remedies are now provided if the legal hurdles outlined above can be overcome.  First, the applicant group can request that the seabed over which a territorial customary right has been identified can be placed in a “foreshore and seabed reserve”.  It should be emphasised that this reserve does not amount to ownership interest as the foreshore and seabed reserve remains subject to the Crown's usurpation of ownership pursuant to clause 11.  Instead clause 34B provides that the area is to be held for “the common use and benefit of the people of New Zealand” and neither the guardians of a foreshore and seabed reserve nor the applicant group, nor any management board set up to administer the reserve “is entitled to charge or collect fees or other form of payment from any person or body for the use or occupation of the reserve” (clause 34B(3)).  A management board appears to be envisaged to administer the reserve, but any funding to carry out its functions will be dependent on obtaining cooperation of the Crown and the local regional Council.  It is likely that the provision of any funding by the Crown and/or Regional Council will have to be in exchange for representation on the management board.  

The only other remedy is a direction that negotiations be entered into with the Attorney-General and the Minister of Maori Affairs.  As in the early draft of the Bill, the fact of such a declaration still does not mean that any particular compensation will result.  The Attorney-General and Minister of Maori Affairs are obliged only “to enter into discussions with the applicant group for the purpose of negotiating an agreement as to the nature and extent of the redress to be given by the Crown in recognition of the finding of the High Court under section 29" (clause 33A).  There is no sanction against the Crown if the Crown refuses to provide redress or compensation satisfactory to the applicant group.  The quantum of any redress will remain entirely at the grace and favour of the Crown.  In addition the applicant is still unable even to seek costs against the Crown should the application be successful.

It should be noted that pursuant to clause 112 the Crown has reserved to itself the ability to agree with any particular group that but for the Bill, a group would have had held territorial customary rights without any necessity for a High Court application.

Conclusion
Overall, the inescapable conclusion that must be drawn is that the amended Bill represents a further deterioration in the willingness of the Crown to recognise and respect customary rights guaranteed under the Treaty of Waitangi and at international law, and the legislation continues to represent an unparalleled attack on Maori as the tangata whenua of New Zealand in a manner not seen since the mid-Nineteenth century.

LG Powell

Powell Webber & Associates

17 November 2004
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