The Foreshore and Seabed Policy - Hikoi 

The State Services Commissioner circulated the following to Public Service Chief Executives on The Foreshore and Seabed Policy - Hikoi. 
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Several of you have asked for some guidance on how to respond to employees wishing to participate in the Hikoi to protest the Government's policy on matters relating to customary rights to, and ownership of, New Zealand's foreshore and seabed.

Considerations
The Hikoi is a public statement of opposition to a Government policy, now incorporated in draft legislation before the House of Representatives. It differs, therefore, from the Hikoi of 1975 which was a somewhat more generalised protest about the alienation of Maori land, or protests about the Springbok tour which were directed primarily at the Rugby Union (although by inference at Government policy) but also raised issues concerned with the limits of public protest and civil disobedience.

The principle of political neutrality requires that public servants should not act in a way that jeopardises the ability of them as individuals, or of their Department and the Public Service, to work effectively with current and future governments.

Principles
Two principles of the New Zealand Public Service Code of Conduct apply where staff wish to participate in the Hikoi.

The First Principle of the Code of Conduct is that employees should fulfil their lawful obligations to government with professionalism and integrity. Pages 11-14 of the Code are particularly relevant. It is clear that public servants have the same rights of free speech as other members of the public. But they also have a duty not to compromise their employer, the Government, by public criticism of, or comment on, policies with which they have been professionally involved or associated. They have a duty too not to compromise the neutrality of the Public Service in the eyes of political parties who may form future governments, or in the eyes of the public.

The issue is whether individual public servants, who have not been involved in any aspect of the development of this policy, should be free to join the Hikoi.

I consider that, in reaching a judgement on this matter, the following should be taken into account:

· The position and/or seniority of the person concerned. The considerations that apply in the case of a junior Accounts Clerk in a regional office are obviously different from those that apply to a Wellington based Deputy Secretary; 

· The "numbers effect". The participation of two or three public servants (provided they were not covered by the criteria listed on page 14 of the Code of Conduct), would be unlikely to have any impact on the political neutrality of the Public Service. The participation of large numbers of public servants could call into question the professionalism and political neutrality of a department or of the Public Service as a whole (or be used by other political parties to call these into question); and 

· The timing and nature of the issue. In coming to a decision, you should assume the campaign for the next general election has begun. This matter, and variations on it, are likely to be defining issues between the political parties contesting the general election. This argues for a cautious and conservative response. 

Taking leave (whether annual or unpaid) to participate in the Hikoi does not by itself address the considerations outlined above. The Third Principle of the Code of Conduct is that employees should not bring their employer into disrepute through their private activities. This means that doing something in one's own time does not exempt a public servant from avoiding activities which "might bring their department into disrepute, or jeopardise its relationships with Ministers, clients or the general public." (P.27)

Recommendation
It is your responsibility as Chief Executive to apply these principles, as appropriate, in your Department and set the standards for your employees. In my view:

· Senior public servants, or public servants who can in any way be professionally associated with this policy, should not participate in the Hikoi; 

· A general prohibition on participation may well be appropriate for employees of a department which has, or could be seen as having, a particular responsibility for such matters; 

· An employee who participates should take leave, either annual leave or leave without pay, to do so; 

· None of this should preclude staff providing customary hospitality to Hikoi participants as they pass through their area. 

· Public resources must not be used to support the Hikoi. For example, public servants should not lobby, or organise their own or other's participation in the Hikoi, during office hours, from office premises, or with office equipment or facilities such as e-mail

Comment
I appreciate that many people feel strongly about this matter and that our rights as individuals to speak publicly on such issues is a precious part of our democracy. But the political neutrality of the Public Service is a cornerstone of our system of government, and, if it is not to be eroded, needs to be constantly protected and reinforced. As you and your staff discuss this issue, I think it important that this wider context be explained.

Michael Wintringham
State Services Commissioner
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