Submission to the Fisheries and Other Sea-Related Legislation Select Committee on the Foreshore and Seabed Bill

Introduction

1.
E ngâ mana, e ngâ reo, e ngâ tai e whâ o te motu, tçnâ koutou.


Tçnâ koutou e ngâ mema o tçnei Komiti Whiriwhiri.

No Ahitereiria ahau, engari kei Te Whanganui â Tara tôku kâinga inâianei.

Ko Ewan Morris tôku ingoa.

2.
My name is Ewan Morris. I am originally from Australia, but I am now settled in Aotearoa New Zealand, and live in Wellington. I am a historian, and from 1999 to 2002 I worked at the Waitangi Tribunal. I thank the Select Committee for the opportunity to make a submission on the important topic of the Foreshore and Seabed Bill. This is a personal submission, made on behalf of myself alone.

Summary
3.
I oppose the Foreshore and Seabed Bill because it is:

· Unjust. The Bill takes away rights from Mâori and gives them nothing of substance in return.
· Unnecessary. The Bill is not needed to guarantee public access to the foreshore and seabed, or to prevent alienation of these areas. The government has not given proper consideration to alternatives to its foreshore and seabed policy.
· In breach of the Treaty of Waitangi. As the Waitangi Tribunal found, the Bill breaches the terms of articles 2 and 3 of the Treaty, as well as established Treaty principles.
In breach of human rights. The Bill breaches international human rights standards, and is likely to bring New Zealand into international disrepute.
In addition, I oppose the Bill because the process through which the government’s policy has been developed, and the government’s handling of the foreshore and seabed issue generally, have been appalling. I recommend that the Bill be rejected, and that the government start again with a proper process of consultation.

Process
4.
While the Select Committee may prefer to look forward rather than back and to focus exclusively on the provisions of the Bill itself, I suggest that to do so would be shortsighted. I believe that the Bill cannot fairly be considered in isolation from the government’s mishandling of the foreshore and seabed issue over the past year. I hope it will become apparent to the Committee why I consider it necessary to review the events of the past year at some length. I will do so with reference to the government’s handling of:

· The Court of Appeal decision
· ‘Consultation’
· The Waitangi Tribunal report
The hikoi
Initial response to the Court of Appeal decision
5.
The government appeared to be caught by surprise when the Court of Appeal handed down its ruling in June 2003 allowing Mâori to take cases to the Mâori Land Court seeking to have areas of foreshore and seabed declared Mâori customary land. It is hard to know why the government was so ill-prepared for this decision. The Marlborough Sounds case (also known as Ngâti Apa) had been making its way through the courts for years, and it was clear from the work of Richard Boast and others that there was at least an arguable case that the bases on which the Crown claimed ownership of the foreshore and seabed were suspect. Even if the government considered it unlikely that the Court of Appeal would rule against the Crown, it should have been prepared for that possible outcome.

6.
When the Court of Appeal decision was released, the government should have reacted calmly, taking the time to consider the implications and talk to those who might be affected by the decision. It should have explained to the people of New Zealand that there was no reason for alarm, that the decision was limited in scope, and that no one was about to lose access to the beach. Instead, it appears that the government panicked. It declared that it would simply legislate to reassert Crown ownership of the foreshore and seabed, regardless of Mâori rights. Far from reassuring the public, it fanned the flames of Pâkehâ anxiety by referring to the prospect of non-Mâori losing access to beaches, and of areas of water becoming off-limits to boaties.

7.
At this point, the situation was made worse by biased and ignorant reporting in the Pâkehâ media. In a recent speech to the Dairy Workers Union Congress, Michael Cullen complained that New Zealanders have been poorly served by media coverage of the foreshore and seabed issue. On this point I agree with Dr Cullen. Dr Cullen was complaining about a ‘20/20’ report in May this year which he felt was inaccurate and which appeared to be biased against the Crown’s position. This ‘20/20’ report, however, came very late in the piece. In the month or so after the Court of Appeal decision, the time when most New Zealanders were forming their opinions about the issue, the bias of the mainstream media was very much against Mâori foreshore and seabed claims.

8.
In early July 2003, TV One’s ‘Sunday’ programme featured a report on the foreshore and seabed issue in the Marlborough Sounds which was blatantly and disgracefully biased against Mâori claims. I complained about this report to the Broadcasting Standards Authority, and in April 2004 the BSA upheld my complaint and that of another viewer that the report lacked balance. The Dominion Post newspaper also continued its proud tradition of flagrant anti-Mâori bias in its reporting of the issue. For example:

· On 24 June 2003, the Dominion Post ran a front-page story under the headline ‘Law to keep shoreline for all Kiwis’. This article stated in the first sentence that the government was to legislate to prevent ‘Kiwis’ losing access to the foreshore and seabed. Apart from the fact that such access was not under threat in any case, this report seemingly excluded Mâori from the category of ‘Kiwis’.
· On 14 July 2003, the Dominion Post ran a front-page story with the headline ‘“It’s all ours”’. This was a report on the Paeroa hui at which Mâori met to begin formulating a response to the government’s plans for the foreshore and seabed. No such headline was used for the Crown’s own claim to the whole of the foreshore and seabed. Nor do the words ‘It’s all ours’ appear to have been used by Mâori at the hui, despite the fact that they appeared in quotation marks in the headline.
On 29 August 2003, under the headline ‘Beaches for all’, the Dominion Post ran a front-page story on the government’s foreshore and seabed proposals. An insert which purported to tell readers ‘What it means for you’ answered questions like ‘Will I have to pay to go to the beach’, but not ‘Will my customary rights be confiscated?’ Once again, the Dominion Post’s assumed readership was non-Mâori.
9.
Rather than challenging such biased and ill-informed reporting, and trying to provide the New Zealand public with balanced information about the issue, the government has itself engaged in misinformation and ‘spin’. This is nowhere more obvious than in its claim to have consulted with Mâori.

‘Consultation’
10.
The government has repeatedly claimed that the Foreshore and Seabed Bill is the product of ‘extensive’ consultation, particularly with Mâori. The Waitangi Tribunal concluded that this was so obviously untrue that it was not even worth inquiring into the consultation process. This process could not be called genuine consultation by any reasonable standards, including those set out by the Court of Appeal in Wellington International Airport Ltd v Air New Zealand.

11.
There were many serious flaws in the consultation process, including the following:

· The consultation period was too short for such an important issue. The government’s proposal was released on 18 August 2003, and submissions closed on 3 October. Even allowing for a grace period of several weeks after the closing date, only two months were allowed for submissions and consultation.
· The government did not come to the consultation with an open mind or a genuine intention to explore all options. It was clear that the government had made up its mind what it wanted to do, and would not accept major changes to its proposals.
· The ten hui held with Mâori in September were quite inadequate for genuine consultation, and were insultingly short. By all accounts, government ministers came along to present the government’s proposals, not to listen to what Mâori had to say.
At the consultation hui, and at other Mâori-organised hui, there was overwhelming rejection of the government’s proposals from Mâori. Despite this, the government did not shift at all from its proposed approach to the foreshore and seabed issue.

Although it may appear paradoxical or counter-intuitive to say so, I believe the fact that senior government ministers were heavily involved in ‘consultation’ with Mâori shows that this was not a genuine consultation process but a public relations campaign. Genuine consultation is far too time-intensive to be conducted by senior members of government, except perhaps in the final stages after officials have taken the time to canvass a wide range of views.

Response to the Waitangi Tribunal report
12.
I know from personal experience how much work goes into the production of a Waitangi Tribunal report. Given the very short timeframe within which the Tribunal’s report on the Crown’s foreshore and seabed policy was produced, the report is remarkably informative, considered and well-argued. The Tribunal members and Tribunal staff should have been thanked by the government for their valuable contribution to the debate. Instead, despite the report being described in Cabinet papers as ‘a thoughtful contribution to the overall process’, it was subject to unfair and ill-informed attack by senior members of the government.

13.
The Prime Minister responded to the report by referring to the Tribunal’s finding that the Crown has breached the Treaty in relation to the foreshore and seabed for 164 years, saying ‘If that’s the case it’s interesting that there’s never been a historical claim.’ In fact, foreshore and seabed issues are included in many historical claims to the Waitangi Tribunal.

14.
Michael Cullen’s response, which described the Tribunal report as ‘disappointing’, made a number of points which he has since been repeating in speeches on the foreshore and seabed issue. The point which he described as most important was that the Tribunal rejected the principle of parliamentary sovereignty. This is manifestly untrue. The Tribunal states that it is ‘clear that kawanatanga gives the Crown the authority to make the present policy and enact it as legislation’.
 The Tribunal accepts that ‘governments have the right to govern. They certainly have the power to govern. But in our system, there is an expectation that the power will be exercised within certain limits.’
 The Tribunal goes on to argue convincingly that the government’s foreshore and seabed policy is contrary to fundamental ideas within our political and legal system about the rule of law. The Tribunal also concluded that the policy breaches articles 2 and 3 of the Treaty of Waitangi, as well as principles arising out of the Treaty. To put it simply, while Parliament undoubtedly has the power to overrule the Court of Appeal decision, the question of whether it is right to do so is a quite separate matter.

15.
In his response to the Tribunal report, Dr Cullen also complained that the Tribunal ‘seems to assume that a clear statement of statute law - such as vesting of the title to foreshore and seabed in the Crown as is currently the case - can in effect be ignored’. However, the Tribunal’s approach on this point simply follows the decision of the Court of Appeal itself. It is one of the key points of the Court of Appeal decision that native title must be expressly extinguished and cannot be extinguished by a ‘side wind’. It appears, then, that Dr Cullen considers his own legal interpretation to be superior to that of New Zealand’s most senior judges.

16.
It is very disappointing that the government used such flawed arguments to dismiss the Tribunal’s very reasonable and sensible recommendations. The Tribunal presented the government with a range of options, all of which it rejected. This was a missed opportunity for the government to reconsider its approach to the foreshore and seabed issue, and to find a solution that would be acceptable to Mâori.

The hikoi
17.
The hikoi to Parliament to protest against the government’s foreshore and seabed policy was one of the most remarkable events of recent New Zealand history. It is pointless to quibble about the exact numbers of people who took part, but it is clear that there was a huge turnout, predominantly of Mâori but also with a significant number of non-Mâori supporters. The number of people who gave their support to the hikoi as it made its way down the island must also have been very large. In addition, I am sure that many more people would have joined the hikoi in Wellington if public servants had not been banned from taking part. Despite the government’s attempts to play down the importance of the hikoi, it must have been shocked at the level of support the hikoi received.

18.
The Prime Minister’s response to the hikoi was particularly unfortunate. Had she shown true leadership by meeting the hikoi, listening to the views of the marchers, and explaining her own position to them, her mana could only have been enhanced. Instead, she pointedly declared that she preferred to spend time with a sheep, and she dismissed the hikoi as a bunch of ‘haters and wreckers’. (Although she later back-tracked and tried to suggest that she was only referring to particular individuals as ‘haters and wreckers’, it was quite clear that she was trying to portray the hikoi as a whole as being made up of a small group of disaffected radicals, and that she did not expect it to attract the level or breadth of support that was apparent on the day of the march to Parliament.) I walked with the hikoi from Te Papa to Parliament, and I can assure the Prime Minister that I saw no wreckers, but much that was reka. The atmosphere of the hikoi was incredibly positive, friendly and welcoming. People sang, chatted, chanted, laughed and smiled. As usual, little of this atmosphere came through in the media, which preferred to repeatedly show the same clip of Tame Iti clearing his nostrils.

Conclusion on process

19.
I am not unsympathetic to the difficult political position the government has found itself in since the Court of Appeal decision. Any government would have found this decision challenging, and would have struggled to balance the rights of the Mâori minority against the anxieties of the non-Mâori majority. I am sure the government sincerely believes it has tried to strike this balance. However, in doing so it has followed a flawed process and produced an unjust outcome. Its initial response to the Court of Appeal decision was hasty and ill-considered, and its ‘consultation’ process was unworthy of the name. Confronted by two major challenges to its policy, the Waitangi Tribunal report and the hikoi, it refused to reconsider its approach. In the end, as Ruth Berry wrote in the New Zealand Herald when the Bill was released in April:

after nine tortuous months, full of sound and fury, [the government] has really done just one thing - that which it said it would do within days of the Court of Appeal’s decision. It has vested the foreshore and seabed in Crown ownership, thus preventing Maori from realising claims to it. Everything else is and has been largely smoke and mirrors, aimed at suggesting Maori will get something in exchange for losing that opportunity. They won’t, under the legislation unveiled last week.

The Bill

20.
I do not intend to review the provisions of the Bill in detail, partly because I believe it should be rejected outright rather than amended, and partly because I am sure others with greater knowledge of tikanga Mâori and ture Pâkehâ will provide the Select Committee with detailed critiques of the Bill. I will comment relatively briefly on why I believe the Bill is:

· Unjust
· Unnecessary
· In breach of the Treaty of Waitangi
In breach of human rights
In addition, I attach as an appendix to this submission an article about the foreshore and seabed issue which I wrote and which appeared on the Scoop website on 28 April 2004.

Injustice
21.
The Bill:

· Removes the existing jurisdiction of the High Court and the Mâori Land Court to hear claims for customary rights to areas of foreshore and seabed (clauses 9 and 10). 
· Vests ownership of the foreshore and seabed, apart from areas already under private freehold title, in the Crown (clause 11). 
· Creates a new jurisdiction for the High Court to determine that a group would have held territorial customary rights, amounting to exclusive occupation and possession, in an area of foreshore and seabed but for the vesting of that area in the Crown by section 11 (clauses 28 to 34).
Creates new jurisdictions for the Mâori Land Court and the High Court to make customary rights orders, and for the Mâori Land Court to make ancestral connection orders (Parts 3 and 4).
22.
Given that the Bill clearly deprives Mâori of existing rights to claim ownership of areas of foreshore and seabed, it is important to consider whether they gain anything of substance in return. In my view, they do not.

· An ancestral connection order appears to have no effect whatsoever. It may provide guidance to local authorities about which Mâori group(s) they should consult with on issues relating to areas of foreshore and seabed, but, as the Prime Minister has confirmed, there will be no additional consultation requirements on local authorities as a result of an ancestral connection order.
· Customary rights orders do have some standing under the Resource Management Act, but they are narrowly defined and subject to restrictive tests before an order can be made by the courts. Among other things, an activity must have been carried out in a substantially uninterrupted manner since 1840 to qualify for a customary rights order, and any commercial benefit from the activity is protected only in so far as it does not exceed the scale, extent and frequency specified in the order.
· A finding by the High Court that a group held territorial customary rights has no effect other than a requirement that Crown enter into discussions with the group concerned. Such discussions are to consider the nature and extent of any redress that the Crown may provide. However, there is no obligation on the Crown to provide redress, to negotiate in good faith, or to provide compensation if that is the form of redress preferred by the claimant group.
Of the three types of findings that can be made by the Mâori Land Court and the High Court under the Bill, only a customary rights order has any real legal force. The rights available to Mâori under the Bill fall well short of the rights of ownership (exclusive occupation and possession) that could have been found to exist following the Court of Appeal decision in the Marlborough Sounds case. The basic injustice of the Bill is that it takes away any such ownership rights and replaces them with rights that are either weak or meaningless.

23.
As a historian, I am concerned that the government’s foreshore and seabed policy seems to ignore history, a point that I tried to make in the article reproduced as an appendix to my submission. Mâori have experienced more than a century and a half of gradual dispossession in their own land. They have had laws imposed on them without their consent, and those laws have been changed whenever it was deemed necessary to protect the interests of Pâkehâ. More recently, however, New Zealand has been facing up to the legacies of colonisation and greater recognition has been given to the rights of Mâori as tangata whenua. It is sad to see the New Zealand government now seemingly reverting to an earlier pattern. 

24.
It is well known that land was confiscated from Mâori in the nineteenth century, and that much of this land was retained by Pâkehâ. What is somewhat less well known is that some of the confiscated land was ‘returned’ to Mâori. However, it was returned not under its original customary title but under a form of individualised title recognised by the Crown. In other words, what was returned was not what was taken. Something similar is happening today, and Mâori rights are once again being confiscated. To the extent that the Crown is replacing them with new rights, these new rights are inferior and, more importantly, not chosen by Mâori themselves.

Is the Bill necessary?

25.
The main arguments used by the Crown in arguing for the necessity of legislating to vest the foreshore and seabed in the Crown have been that such legislation is needed to ensure access and to prevent the sale of areas of foreshore and seabed. Neither of these arguments justifies the Bill, in my view. In submissions on the government’s foreshore and seabed proposals last year, and in submissions before the Waitangi Tribunal, Mâori have made it clear that they would support some form of caveat on customary titles, or some other form of legislative provision that would provide for public access to the foreshore and seabed and for inalienability of title to these areas.
 The government has seemingly refused to consider these options. There is also no guarantee that Crown ownership will prevent the sale of the foreshore and seabed; indeed, clause 12(2) of the Bill specifically provides for its alienation by Parliament.

26.
Another argument used by the government, and one that seems to be assuming greater prominence, is that of certainty. Recently, the government has been emphasising the problems that will be created for the operation of the Resource Management Act in the coastal marine area if uncertainty about the ownership of the foreshore and seabed is not cleared up quickly. In particular, it seems that the government is concerned that such uncertainty will hold up resource consents for commercial activities such as aquaculture. In contrast to the issues of access and alienation, which I believe can be resolved relatively easily, I acknowledge that this is a genuine and potentially difficult problem. Once again, however, no attempt has been made to negotiate a solution with Mâori. Instead, as the Waitangi Tribunal pointed out, the Crown has loaded the uncertainty onto Mâori while protecting itself from risk.
 Until the government genuinely considers other options, it is in no position to argue convincingly that the present Bill is necessary.

Treaty breaches

27.
The Bill is in clear breach of article 2 of the Treaty of Waitangi, in that it will deprive Mâori of tino rangatiratanga over areas of foreshore and seabed without their consent. It is true that the nature and extent of the Mâori customary rights in the foreshore and seabed that would have been found by the courts to exist had the Marlborough Sounds decision been allowed to stand are unknown. Nevertheless, there can be little doubt that Mâori will lose property rights as a result of this Bill.

28.
The Bill is also in breach of article 3 of the Treaty because it fails to accord to Maori their full rights as citizens. It deprives Mâori of the protection of the rule of law, and fails to treat Mâori equally with non-Mâori, since the only private property rights to be abolished by the Bill are those held exclusively by Mâori. Other private property rights in the foreshore and seabed are protected by the Bill.

29.
In addition to these breaches of the strict terms of the Treaty, the Waitangi Tribunal report discusses ways in which the government’s policy is inconsistent with principles of the Treaty that have been identified by the courts and the Tribunal.

International human rights

30.
In addition to breaching the Treaty of Waitangi, the Bill is contrary to international human rights standards, particularly those relating to indigenous peoples. I would particularly direct the Select Committee to the United Nations Committee on the Elimination of Racial Discrimination General Recommendation XXIII: Indigenous Peoples (GR23). The Committee on the Elimination of Racial Discrimination uses GR23 as the basis for its judgments relating to discrimination against indigenous peoples. The Committee’s 1999 decision about the Australian government’s amendments to the Native Title Act is very relevant to the Foreshore and Seabed Bill. The Committee found that ‘the amended Act appears to create legal certainty for Governments and third parties at the expense of indigenous title’, and called on the Australian government to reopen discussions with representatives of Australia’s indigenous peoples with a view to finding solutions acceptable to those peoples. 

31.
It seems likely that, if the Foreshore and Seabed Bill is passed, it would similarly be found to breach New Zealand’s obligations under the International Convention on the Elimination of All Forms of Racial Discrimination. This would be embarrassing for New Zealand internationally, and would be a sad note on which to mark the end of the International Decade of the World’s Indigenous Peoples in 2004.

Recommendation

32.
I believe the Foreshore and Seabed Bill cannot be improved, and I recommend that it be rejected. Instead, the government should accept the Waitangi Tribunal’s preferred option, the ‘longer conversation’. This would involve engaging in genuine consultation and negotiation with Mâori and others to properly explore all options and try to find an acceptable solution. If necessary, the government should legislate for a ‘holding pattern’ to allow such a conversation to take place.

33.
The government will no doubt argue that it has now been more than a year since the Court of Appeal decision, that there has been ample time for discussion and consultation, and that most New Zealanders are heartily sick of the issue and want to see it resolved speedily. It is for this reason that I have gone to some length to discuss how badly the government has mishandled the issue over the past year. Essentially, a year has been wasted, and most of the responsibility for this lies with the government. It is therefore unreasonable for the government to use this as a justification for proceeding with its policy.

34.
Ever since 1840, whenever injustices have occurred against Mâori, there have always been people who have spoken out against injustice. The Select Committee has the opportunity to be such a voice for justice on the issue of the foreshore and seabed. I urge you to take that opportunity.

Goldilocks and the Four Shores; or, ‘Somebody’s Been Sleeping in My Seabed!’

by Ewan Morris

Once upon a time there were three bears: Mama Pea, Papa Pea, and little Pepi Pea. They lived in a beautiful, spacious house in the middle of the woods.

One morning they went out to look for berries to flavour their porridge, leaving the steaming bowls of porridge on the table. While they were out, a girl called Goldilocks happened upon their house, went in through the open door, and made herself at home. She sampled their porridge, eating up all the porridge in Pepi Pea’s bowl. She sat on each of their chairs, and Pepi Pea’s chair broke under her weight. And she lay down on each of their beds, finally falling asleep on Pepi Pea’s bed, which was not too high, not too low, not too hard, not too soft, but just right.

When the bears came home, startling Goldilocks out of her sleep, they were initially shocked to find the blond-haired stranger in their house. But they admired her pluck and her initiative, and they thought they might benefit from further contact with this girl and others like her. For her part, Goldilocks had fallen in love with the bears’ lovely home and did not want to leave. But she could see that she was outnumbered, and she eyed the bears’ sharp claws warily.

So they made an agreement that they would share the house, and that Goldilocks could even bring some of her family to live there too. The house had a number of spare rooms, and it looked like there would be plenty of room for all of them. At first things went well: the bears taught Goldilocks and her family how to make their tasty and nutritious porridge, while Goldilocks’s older sister, an expert furniture-maker, showed the bears how to build a stronger chair to replace the one Goldilocks had broken.

As time went on, however, more and more of Goldilocks’s relations kept arriving. Soon they had taken over the house, and the bears had been forced to retreat to the little shed out the back. Then Goldilocks and her family began chopping down the surrounding trees to make more houses, and the bears could no longer gather berries for their morning porridge.

The bears tried to talk to Goldilocks about what was going on, and about the agreement they had made to share the house. But Goldilocks replied that things had moved on, and the agreement was no longer relevant. What’s more, she would no longer talk to the bears in their own language, forcing them to communicate in halting English.

Saddened and frustrated, the bears took refuge in their little hut, watching as the forest was cut down around them. They continued to hope that one day Goldilocks would see that what she had done was just not right...

*
*
*
*
*

For Goldilocks’s great-great-great-great-grandchildren, the house which once belonged to the bears has always been home. They have grown up side by side with the descendants of Pepi Pea, who are still living in the shed out the back. Both families love the old house, and both love to eat porridge. But the bears continue to feel a keen sense of injustice about the loss of the house that was once theirs. They continue to call on their neighbours to honour the spirit of the original agreement between Goldilocks and the bears.

*
*
*
*
*

Of course, the history of interaction between Maori and the descendants of more recent settlers is much more complex and ambiguous than the simple story of relations between Te Whanau Pea and the Goldilocks clan. The debate about the foreshore and seabed which has raged since the Court of Appeal decision in June last year is particularly complicated, and I have no simple solutions to propose. I accept that the government is in a difficult position, although I think it should have been better prepared for the possible outcome of a case which, far from coming out of the blue, had been making its way through the courts for years. Political reality requires the government to placate the Pakeha majority as well as taking steps to protect the interests of the Maori minority. The desire of Pakeha to ensure that they continue to have access to the beach is reasonable, even though such access has never, in fact, been under threat.

What concerns me about the response of the government and of many Pakeha, however, is that they seem to be ignoring the point made, however simplistically, in my story of Goldilocks and the bears. When Pakeha arrived in New Zealand, Maori owned the entire country, as the colonial authorities (after some wavering in the 1840s) fully acknowledged. This ownership clearly included the foreshore, which Maori used extensively, and at least some parts of the seabed. A century after the signing of the Treaty of Waitangi, however, only a small fraction of the land remained in Maori ownership.

The history of Maori land loss is not a simple story of victimisation of Maori by evil, grasping Pakeha. But the overall effect of colonisation has been very much like what happened to the bears in my little fable. Maori were left largely landless, marginalised and outnumbered in their own country. They were disadvantaged by being forced to play by someone else’s rules and, moreover, the rules were changed when it suited the colonisers to do so.

This is what needs to be borne in mind when considering rights to the foreshore and seabed. Many Pakeha seem to think that Maori already have a lot and now they ‘want it all’. ‘Where will it all end?’, they ask. The reality is that Maori have got back very little of what they lost. Most Maori are realistic enough and reasonable enough to accept that, not only will they never get back all that they once had, but they will never get full compensation, equivalent to the total value of their losses, either.
Claims to the foreshore and seabed are not another greedy land grab by all-powerful Maori, as some Pakeha appear to believe. They are an attempt by groups of Maori to use the court system to demonstrate that, in particular areas, Maori rights to the foreshore and seabed were never extinguished and are still in existence. In other words, they are not about creating new rights but about recognising property rights that, it is argued, have never been extinguished.

For a long time the Crown has been assumed to own the whole of the foreshore and seabed (apart from a few areas in private ownership), but the fact that it was assumed for so long does not make it right. The Court of Appeal ruled last year that the Crown’s assumption was wrong. Consequently, Maori could take claims to the foreshore and seabed to the Maori Land Court, although it was by no means certain that such claims would succeed.

The Crown responded, as it has so many times in the past, by changing the rules. The new rules have now been spelled out in the government’s Foreshore and Seabed Bill. Maori will lose the ability to claim ownership of areas of foreshore and seabed before the Maori Land Court. Instead they will be able to have their ‘ancestral connection’ with, and ‘customary rights’ relating to, the foreshore and seabed recognised. It is not clear that this will give them many rights that they do not already possess under existing laws. To receive such recognition they will have to demonstrate an unbroken connection with, or substantially uninterrupted exercise of customary rights in, an area of foreshore and seabed since 1840 (an arbitrary date which does not allow for the development of rights in accordance with tikanga Maori after the signing of the Treaty, particularly through the gifting of land).

One of the most troubling features of the Bill is that, even if Maori demonstrate before the High Court that they have ‘territorial customary rights’ which, but for the passing of the foreshore and seabed legislation, would have amounted to exclusive occupation and possession of an area of foreshore and seabed, they have no right to receive compensation. All they are offered is the prospect that the Crown may (or may not) provide unspecified ‘redress’.

The failure even to require that Maori are compensated if the new law takes away their property rights suggests that the government is giving insufficient consideration not only to the Treaty of Waitangi, but also to the history sketched out above. Maori have already lost so much, surely the very least they can expect is that they should be fully compensated when the Crown confiscates yet more of their property?

It is not for me to say what kind of resolution of the foreshore and seabed issue is likely to be acceptable to Maori. Inevitably, there will be a wide range of views within Maoridom in any case. I am not proposing any particular solution, but I do think we need to take more time to talk the issue over. It is worth remembering that it has been less than a year since the Court of Appeal decision. A lot has happened in that time, but it is not very long to have spent grappling with an issue of such importance for all New Zealanders. 

I suggest that the government needs to take the time to really listen to the concerns and suggestions of Maori and non-Maori alike. We need to have what the Waitangi Tribunal, in its foreshore and seabed report, calls a ‘longer conversation’, not about a set of government proposals, but about all the available options. Perhaps this conversation should also take place at the local level, away from the heat generated by competition between political parties on the national stage.

No matter how long the conversation continues, we will never find a solution which is just right. Any solution is likely to leave some people feeling that the outcome is too hard, or too soft. But if we cannot find a solution which is just right, our guiding principle should be to try to find one which is just. A just solution cannot be one which dispossesses Maori and gives little of substance in return, particularly in light of the extent to which Maori have already been dispossessed.

Since real life is not a fairy tale, we will not live happily ever after, even if we resolve the current dispute. There will always be times when Maori and non-Maori interests rub up uncomfortably against each other. That is simply part of life in a multicultural country established on a bicultural base. But if New Zealanders continue to be ‘good-hearted, practical, commonsensical and tolerant’ — the qualities Michael King described as ‘part of the national cultural capital’ — we will be able to get through such times and go on living together and sharing the country in peace and friendship. 

*
*
*
*
*

Riding my bike around the bays recently, on a beautiful warm Wellington day of the kind we have seen too infrequently this year, I saw all sorts of people enjoying the foreshore and seabed: fishing, gathering shellfish, swimming and playing on the beach. I rode past a group of people fishing from the rocks, and heard their car stereo playing a reggae song with the chorus ‘We want our piece of the pie/ Right here/ Right now’. I did not see whether the fishers were Maori, non-Maori, or both, but the symbolism was inescapable. 

However, the current controversy over the foreshore and seabed is not about everyone getting their own ‘piece of the tai’, but about finding ways to share it. The principle that all of the foreshore and seabed not in private ownership should be owned by the people of New Zealand is a good one, and a welcome return to the idea of public ownership that was seemingly abandoned during the 1980s and 1990s. The problem lies in the fact that the government is seeking to apply this principle before Maori have had the opportunity to establish which parts of the foreshore and seabed they own. Ever since the Court of Appeal decision, Maori have said very clearly that, whatever happens, they will continue to allow all New Zealanders to have access to the foreshore and seabed.

A way of reconciling Maori and non-Maori interests in the foreshore and seabed will have to be found right here, right round the country, from Te Tai Tonga to Te Tai Tokerau, from Te Tai Rawhiti to Te Tai Hauauru. But is it really so important to find a solution right now?

Ewan Morris is a Wellington historian
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