Submission on the Foreshore and Seabed Bill

To the Fisheries and Other Sea-related Legislation Committee Secretariat, Room 9.12a, Bowen House, Parliament Buildings, Wellington

From 

Network Waitangi Te Whanganui a Tara

Wellington

Introduction

Network Waitangi Te Whanganui a Tara is a collective of Pakeha/Tauiwi who facilitate community workshops and education to contribute to a nation that has honour and respect for Te Tiriti o Waitangi.  Over the years, past and present members of the group have carried out hundreds of workshops with thousands of people in the region to raise awareness of Te Tiriti and encourage Pakeha and Tauiwi to address the legacy of our colonial heritage. 

Hearings

We wish to be heard in support of our submission

Summary

We oppose this Bill, which is unnecessary, unfair and unjust. As people working for the true and proper recognition of Te Tiriti we are vehemently opposed to a Bill which  confiscates of the rights of Tangata Whenua, abrogation of Te Tiriti, and reduces Tangata Whenua to second class in their own country.

The Bill is reminiscent of the many previous pieces of legislation which the Crown has enacted that breach Te Tiriti and serve to disenfranchise Hapu and Iwi and dishonour the Crown and all Tauiwi in this nation.

If passed into law, this Bill will create a legacy of grievance and hurt that will harm generations to come in this country.

We submit that the Committee recommend to the house that this Bill be abandoned and the Crown engage in a meaningful process of dialogue with its Treaty partners to find an outcome that can meet the needs of all parties and uphold the mana of Te Tiriti.

The Bill is a fundamental Breach of Te Tiriti o Waitangi

The Bill breaches the Treaty in fundamental ways. It breaches the guarantees of both Articles 2 and 3, thus dishonouring the agreement in its entirety.

The Waitangi Tribunal roundly condemned the policy proposals on which the Bill is based stating that the policy breaches the Treaty of Waitangi in "fundamental and serious" ways that give rise to "serious prejudice".  The Tribunal found that there was no need for legislation. The Tribunal did not seek "to suggest changes to the details of the policy, as we think changes to details would not redeem it." 

Their "primary and strong" recommendation to the government was that they should "go back to the drawing board and engage in proper negotiations [with Maori] about the way forward".  We submit that the Committee follow the Tribunal’s primary and strong recommendation.

Te Tiriti o Waitangi reaffirmed a right and authority, which Maori had exercised for centuries before 1840, and also reaffirmed in the Declaration of Independence. Ever since 1840, Iwi and Hapu have asserted that the foreshore and seabed fall within their exercise of tino rangatiratanga (Article Two). By vesting the foreshore and seabed in the Crown this Bill fundamentally breaches “te tino rangatiratanga” recognised in the Treaty.  The proposed regime removes the means whereby property rights can be declared and in effect removes the rights themselves. 

The Bill requires Hapu and Iwi to go through a long and expensive process in the Courts to prove they have rights, which they currently possess.  If Hapu and Iwi are in fact able to prove these rights, then they may be granted very limited process rights, with the possibility of “redress” at the Crown’s discretion.  The “rights” recognised in the Bill (such as Ancestral Connection Orders and Customary Rights Orders) are a watered down and insulting degradation of the rights of Tangata Whenua.  Furthermore the Bill tries to freeze these rights in a nineteenth century timeframe –an outdated and unfair double standard, which is not applied to non-Maori.  This Bill is in complete breach of the Treaty and as such is unacceptable.

The Bill also breaches Article 3 of Te Tiriti.  The Bill clearly removes rights from Tangata Whenua that are not removed from other citizens.  The Bill removes the customary/common law rights of Tangata Whenua to the foreshore and seabed and   prevents them from seeking the recognition of their property rights through the Courts. 

The Bill violates human rights

The Bill clearly breaches human rights recognised in both domestic and international law including:

· NZ Bill of Rights Act (1990) - freedom from racial and other discrimination, rights of minorities to enjoy their culture, and the right to justice; 

· Human Rights Amendment Act (2001) - freedom from racial and other discrimination;

· 1948 Universal Declaration of Human Rights (UDHR);

· International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) ratified by NZ in 1972;

· International Covenant on Civil and Political Rights (CCPR) ratified by NZ in 1978. 

It is unacceptable that this Parliament passes a law that represents such a significant attack on the rights of its citizens.  

The Bill compromises common law rights and due process

The Court of Appeal ruling restored to Maori the possibility of pursuing common laws claims to the foreshore and seabed through the Courts.  This possibility has been denied since 1863. Maori have thus been prevented by successive governments since then from having legal recognition of their title and rights in the foreshore and seabed. 

While the doctrine of native or customary title and rights in common law is an inadequate reflection of, and protection for, the tino rangatiratanga of iwi and hapu reaffirmed in the Treaty of Waitangi, it is the way in which legal recognition of that title and those rights is given effect under colonial legal systems. The Foreshore and Seabed Bill overrides common law and prevents access to the courts for those Hapu and Iwi who may wish to pursue a common law claim.   The message this Bill sends to Tangata Whenua, and what it will deliver, is that Crown will not protect their rights, and neither will the Courts be able to.

The Bill creates a legacy of pain and injustice for generations to come

This Bill represents a major and fundamental disregard for the human rights, tupuna rights and Treaty rights of Tangata Whenua in this country. Do not let this Bill come into force and create another unjust breach of Te Tiriti which will haunt generations of New Zealanders to come.  

The Hikoi of some 25,000 people showed the strength of feeling and opposition to the Crown’s proposals from both Maori and non-Maori New Zealanders.  Many steps have been taken in this country to positively address the legacy of our colonial past and the many and serious breaches of the Treaty of Waitangi.  We have an opportunity to find better solutions. Iwi and Hapu have put forward many positive and workable solutions.  

We ask you to abandon this Bill and recommend that the Crown engage in meaningful discussions with its Treaty partners to find solutions that will honour Te Tiriti and our relationships with one another rather than add to a sad and sorry litany of broken promises.  This land and our Treaty need healing not more pain.  

