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Overview

This submission provides a summary of our views on the Foreshofeabed Act and how it
came about, why it must be repealed, and why a new process msst ineplace to move
forward. It opens with some introductory remarks about Peace Maowefdearoa and our
involvement in the foreshore and seabed issue since 2003, and then has two main parts:

Part I: The Foreshore and Seabed Act, which has sections on:

a) The climate of prejudice in which the FSA was enacted,

b) Treaty of Waitangi and human rights breaches,

c) The inappropriateness of the tests and procedures in the Act; and
Part 11: Ways forward, which recommends that the foreshore and seabed legislation be
repealed and a more positive way forward, that fully respbetsights of Maori, be set in

place. The section includes an outline of some suggestions for a frameworkis do t

We appreciate this opportunity to contribute to the Review, and thankoy your attention to
our submission.

I ntr oduction

Peace Movement Aotearoa is the national networking peace orgamis&ygistered as an
incorporated society in 1982. Our purpose is networking and providingmafmn and
resources on peace, social justice and human rights issues. igaltbation of human rights is
integral to the creation and maintenance of peaceful socipt@®soting respect for them is a
particular focus of our work.

Our membership and networks mainly comprise Pakeha organisationsdividuials; we

currently have just under two thousand people (including representatiegghty three peace,
social justice, church, community, and human rights organisations) on ourghisii
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From the time of the Court of Appeal rulinggati Apa v Attorney Generalin June 2003, until
the passage of the legislation in November 2004, the foreshore dedl seas the main focus
of our work due to our members deep concerns about the legislation andckhef
consideration given to alternatives by the government of the day. Sincevethbaye continued
to work on this matter, among other things through submissions to Unitesh&human rights
bodies - to the Special Rapporteur on the Situation of Human Rights ardhrRental
Freedoms of Indigenous People (the Special Rapporteur) in%2@®5 United Nations
Committee on the Elimination of Racial Discrimination (CERDR007; and, jointly with the
Aotearoa Indigenous Rights Trust and others, to the United Nadiem&an Rights Council for
New Zealand's Universal Periodic Review in 2008

From the time of the first government announcement in response @otheof Appeal ruling,
we were contacted by many Pakeha individuals and organisationagseesre information,
and telling us of their concerns about what the government was prggosito. We have not
experienced such a high level of contact - both by PeacervateAotearoa members and by
people previously unknown to us - in the past decade, except in the weslksliately
following the September 11 attacks in New York and Washington.

The concerns expressed by the people contacting us about the foreshoealmed can be
summarised as encompassing four main areas:

. firstly, that the government’s reaction to the Court of Appeahguivas over-hasty, ill
conceived and ill informed. Among other things, there was no considemattiather
alternatives, for example, statements by hapu and iwi regegises of their willingness to
provide covenants of inalienability and access consistent v@imga in their respective
rohe were not taken into account, nor examples of existing modéaafi owned land
under Maori / Crown co-management;

- secondly, that the legislation was a major injustice to Maori, dled substantial breaches
of the Treaty of Waitangi (the Treaty), of human rights protected in dantegislation and
international law, and it removed the possibility of common tasognition, inadequate
though that might be, of the full extent of Maori rights and intsrasthe foreshore and
seabed areas;

- thirdly, that the government's overriding of the Court ruling would Bewace of conflict
and justified grievance into the future; and

- fourthly, that a durable and just resolution would not be achieveldeblegislation, nor by
any other hasty quick-fix approach.

There was huge concern about the racist scare mongering fomengeddsgment Ministers
and others in the days following the Court of Appeal ruling, and by ¢cheation of fear about
access to the beaches, when there was in fact no threat.tddrat information about this
point is provided in the section below because it is useful to uaddreow that was done, in
the hope it can be avoided in the future.
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Part I: The Foreshore and Seabed Act
a) Theclimate of prejudicein which the FSA was enacted

The government's enactment of the foreshore and seabed legiskatiomed in a climate of

prejudice and diminished respect for Maori and their rights. &\dliticians of opposition

parties and the mainstream media certainly played a rmolgenerating that climate, our
comments here are focused on Ministers of the Crown because thargemthas the primary
responsibility to set the tone of public discourse when it cdamésth the Treaty and human
rights. There were several ways in which this climate wasated; the first involved

misinformation and scaremongering.

The Court of Appeal ruling was in some respects a minor Mgadry, a first step towards
correcting (albeit in a limited way) an historical injustitieat would take some time to have
practical effect. It was not, in and of itself, contentiouswas the response of the government
that made it contentious and turned it into a divisive issue.

Unfortunately the government did not take the opportunity to prowadenbed information as
to the historical circumstances that led to the Courtnguinor to provide a reasonable
assessment of its effects. From our experience, it does not take muckefoa Ramove from a
position of monocultural superiority towards an understanding that éiherether perspectives
which are equally valid. Education based on balanced information tigotUireaty and what it
says, about our history, about the legislation which has beegnddsand used to dispossess
Maori, and an outline of the ways in which domestic human riglgislation and international
human rights conventions reinforce the guarantees of the Treaty hemarkable effect on
those who have not previously had access to such information. With lsoowledge of the
extent of past injustice, present day injustices are moudlygaerceived, as is the need to
resolve them fairly.

Instead, the government chose to continue the sad and sorryotraditi denial and
dispossession that has been the key characteristic of the hilstmitt ongoing processes of
colonisation in this country. By announcing within days of the CotirAppeal ruling that
legislation would be introduced to 'confirm' Crown ownership of the lioresand seabed and
by issuing statements with assurances that no one would be pe¥wem having a barbeque
on the beach in the coming summer, they started down a path of misinforming the public.

Even those initial government viewpoints contained flaws - tthetthen highest court in the
land had just ruled that customary title to the foreshore and sealodd] and should, be

investigated surely leads to the conclusion that Crown ownershimetaa a position to be

‘confirmed'. Furthermore, there was never an issue of anyone beirentec from having a

barbeque on the beach, and indeed the subject of the Court's rulinpevsetshore and

seabed, land respectively partly or wholly covered by wataran area commonly used for
barbeques.

Secondly, there were the derogatory remarks - perhaps one of theewansgples being the
comments made by Prime Minister Helen Clark as the Horesand seabed hikoi approached
Wellington."Asked why she met Shrek but not those she called the "haters akdraited the

foreshore hikoi, Helen Clark said: "Shrek was good compahy".
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Derogatory remarks were also made about the United Nations bduigs @@mmented on the
FSA. When CERD released their decidiim 2005, Helen Clark derided both the Committee
itself and those who had utilised its Early Warning Procedure.d8keribed CERD a%a
committee that sits on the outer edge of the MU said;'This isn't a statement that NZ is a
terrible country in breach of international conventions that those whot Wwotting off to it
wanted to hear®,

The response to the Report of the Special Rapporteur in 2006 was in a similar vei

"The Government is thumbing its nose at the report, saying it has notglact on its
recommendations and accusing its author of gross inaccuracies. But sgngitier its
contents was clear yesterday, when it emerged that ministers had hagbdinefor several
weeks and had chosen to make no public statements about its avgilahslited why
yesterday, Deputy Prime Minister Michael Cullen responded: "Wibyld we? It's not the
Government's report, it's the UN's report.” The Government mavelistredit the report
yesterday as the work of "just one person" and Dr Cullen said it "probably underlinethe
that the committee it comes from is being wrapped up and reformeddnilafarty deputy
leader Gerry Brownlee said the report should be tossed in the bin."

Thirdly, was the way Ministers of the Crown created the isgiom that there was united
Pakeha pressure on the government to act the way they did, aondtiwue to justify the
legislation even after it was enacted.

One example of this came from a speech by the Deputy Primestdt in 2005:"The
Government could not have left foreshore and seabed issues to the MiadrCburt because
of "the depth of Pakeha anger and alarm", Deputy Prime Minister Dr MicGaden said
yesterday.*”

We have included this quote here for three reasons. Firstlyassammon during the period
when the government's foreshore and seabed proposals were subjectctalipobéision, there
is silence around the profound distress and justified anger ofi.Mdos acted to invisibilise

and minimise what was being done to them.

Secondly, the implication of united Pakeha support for the way the rgogat responded to
the Court of Appeal ruling is simply not an accurate portrayahefsituation. This can be
demonstrated by reference to the government's own publication iagallys submissions on
the initial foreshore and seabed proposals which includes statements such as:

"Almost all Maori and many non-Maori considered that the principles atade® proposals
constituted a major breach of the Treaty of Waitangi, and would giveéarigenew round of
Treaty grievances if implemented"; "Many respondents were syrapgposed to the four
principles, including almost all Maori and many non-Maorénd "Many were concerned
that the principles and related proposals had been developed without theipadion of
Maori and accordingly represented a very mono-cultural perspective onssikes and
possible solutions*

Furthermore, from the first government announcement in response totlré of Appeal
ruling, Pakeha lawyers, historians, academics and church leadevgell as human rights,
social justice and peace groups, were vocal in their opposition gotieenment's proposafs
The government cannot have been unaware of this, as open lettersvatellptters were sent
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to Ministers of the Crown and other government politicians; asdbastantial number of the
submissions on the foreshore and seabed proposals, and latefFonesteore and Seabed Bill,
were made by Pakeha who objected to the inherent breachesToé#te, and of domestic and
international human rights law, in the legislation. Pakeha supportegbized the foreshore
and seabed hikoi; and organised and supported other peaceful protest againstahenegis

Thirdly, even if there had been united Pakeha support for the legislathich there was not,
that would not in any way have justified the FSA.

The deceptive statements implying widespread support for the die#ved an increasing
desperation after its enactment. Perhaps the most startlingpkxaf this came in a media
release by the Deputy Prime Minister on Waitangi Day 2005:

"Deputy Prime Minister Michael Cullen today released polling data showing a claarity

of all New Zealanders and a plurality of Maori believe the Foreshore and Seabedact is f
... "The UMR Research result, based on a representative sample of 750 phopie,56 per
cent consider the legislation strikes a balance between the wglNt&ori and those of the
general population,” Dr Cullen said. "Among Maori this was also the mosiomty held
view with 45 percent support,” he said although adding that the Maori sub-sarapleery
small comprising only 65 people?

It is difficult to comprehend how those figures could be interpragethdicating eithetclear
majority" support, or any meaningful level of Maori support, for the Act.

b) Treaty of Waitangi and human rights breaches

The number of Treaty and human rights breaches involved in the foresind seabed
legislation is astounding, it would be hard to think of any other lemisl& recent times that
involved so many substantive breaches of so many rightseAdxerview of these breaches is
provided here; it is based on our anali/sef the initial foreshore and seabed policy and our
submissiof? to the Fisheries and other Sea Related Legislation Select Committee.

It was obvious from the first government announcement on the @eesind seabed that what
was intended would involve substantive breaches of the Treaty.Wiitangi Tribunal®
described the proposals on which the legislation was based as bredohinigeaty in
"fundamental and serioushays that give rise téserious prejudice'to Maori. They also found
that "the policy fails in terms of wider norms of domestic and intéwnat law that underpin
good government in a modern, democratic staléhe Tribunal did not seek tostiggest
changes to the details of the policy, as we think changes to details naduledeem it Their
primary and strongecommendation to the government was that they shaaddack to the
drawing board and engage in proper negotiations [with Maori] about the way forivard

The government responded with a statefddny the Deputy Prime Minister which described
the Report as'disappointing”, the Tribunal's conclusions as dependigon dubious or
incorrect assumptions by the Tribunal”.

With regard to international human rights treaties and standardsgthiation denied to Maori
the right of self-determinaticfi which is confirmed as a right for all peoples in the United
Nations Charter, and which is linked to the right of all people&freely determine their
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political status and freely pursue their economic, social and cultleaelopmentin Article 1
of the International Covenant on Civil and Political Rights and ofriteznational Covenant on
Economic, Social and Cultural Rights.

Our analysis of the legislation led to the conclusion thatat @ésied Maori other human rights
specified in international treaties and domestic law includingnbutimited to: the right of
access to and the protection of thefaihe right to own property alone and in association with
others and not be arbitrarily deprived df;ithe right to freedom from racial discriminatfon
and the right to enjoy one's own culttfreAdditionally, the FSA highlighted an ongoing
violation of all of the international human rights conventions wé$pect to the right to an
effective remedy by a competent national tribunal when one oe maman rights have been
violated.

Furthermore, the obligations on state parties with regard to thieuytar measures required to
ensure the human rights of indigenous peoples are protected, as tadidolaexample in
CERD's General Recommendation No. 23, were not met. The FS#/ydeas not protect the
rights of indigenous peoples to own, develop, control and use their commuds)| territories
and resources®.

Nor did the government in any sense meet rguirement of'effective participation by
indigenous communitie€"in the formulation of policies that are directly related tdrthights
and interests. There was no opportunity for effective participdiprMaori because the
consultation process followed by Ministers of the Crown was notwbewvay dialogue that
genuine consultation necessarily involves. Instead, the foresmoreseabed policy was
presented to Maori after it had been formulated, and their respdosie were essentially
ignored.

Similarly, the government did not in any sense meet tharesgant"that no decisions directly
relating to [indigenous peoples] rights and interests are takerhowit their informed
consent.®

There was an overwhelming and unambiguous rejection by Maori dbrishore and seabed
framework and policy on which the legislation was based, atldeoegislation itself - at each

of the government's ‘consultation’ meetings, in the statememts e national meetings

organised by Maori, in petitions and submissions, in the foreshoreeabddshikoi when more

than 30,000 Maori traveled to parliament from all over the couatpydtest about the denial of
their rights, and in their submissions to the Select Comendtmsidering the Foreshore and
Seabed Bill.

There are other minimum standards too which have been developéyladyt by the United
Nations Human Rights Committee and CERD when applying their régpdaiman rights
treaties to indigenous peoples and their rights. Some of the thehiel emerge in the
jurisprudence of those two Committees are particularly aslevo the foreshore and seabed
legislation: it is not acceptable to provide certainty for thajority at the expense of an
indigenous minority; solutions must be found which are acceptabladigenous peoples;
current developments must be considered in the context of hisioeqaities; cultural values
and belief systems are as defined by those in a particulaure, not by others; and that
protection for the traditional means of livelihood of indigenous pedajdes not mean they are
restricted to traditional ways of doing things. The FSA clefaillg far short of these standards
too.
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The alternatives put forward by Maori at the governmerdissidtation' meetings in 2003, the
Waitangi Tribunal hearings in January 2004, and in their submissionsigrered by the
government. Among those alternatives were examples of existidglsnof Maori land under
Maori / Crown co-management; and the repeated statethegtiapu and iwi representatives
that covenants of access and non-saleability, consistent dthgl, could be negotiated in
their respective areas if, as stated, the government's grcoacerns were the protection of
public access and the need to prevent sale of the foreshoreabetisareas. The government
simply was not prepared to engage in negotiation with Maorintingtit have lead to a fair and
just outcome and the full recognition of their rights.

By way of contrast, and to further illustrate the discriminataspects of the government's
response to the Court of Appeal ruling, proposals to legislate tobtumetre wide strips of

farmland into publicly accessible river walkways were droppedune 2005 following the

launch of a campaign by Federated Farmers and a protest ollsbuadred farmers at

parliament.

The proposals were dropped because:

"there is "too much conflict" to introduce the legislation now" ...sb&gte Rural Affairs

Minister Jim Sutton is promising compromises are on the table imaege for good-faith

negotiations. He has revealed that the Government has agreed in princippayto
compensation for "demonstrable loss of value" for any private land asgaeh up access to
the coast, rivers and lakes - a key sticking poiht."

Compromise, good-faith negotiation and compensation were to be offeretheydabut they
were not offered to Maori.

¢) Theinappropriateness of thetestsand proceduresin the Act

In addition to the points raised in the section above, there idditioaal reason why the FSA
must be repealed. Aside from the general issue that thed68#\not in any sense provide for
the full recognition of all Maori rights and interests in fthx@® and seabed areas, the
requirement that whanau, hapu and iwi will have to prove thatstmary right existed in
1840, and has been exercised substantially uninterrupted, in the same manner, seheaye
is an unacceptable fossilising of rights and represents an avigaiof culture. Furthermore,
that this provision has to apply regardless of whether or not theigxef that right was
actually prevented by confiscation or other unjust measuies thy others, is a double
injustice.

Cultural beliefs, customs and practices do not freeze and remaimgechtinrough time. This
kind of restrictive test would simply not be acceptable to, nflicied on, anyone else. It
simply does not make sense. It is also contrary to theylagak to international human rights
jurisprudence - as referred to in the section above, one of theghenhe latter is that cultural
values and belief systems are as defined by those in a particular culturg atioérs.

It is difficult to see how culture can ever be adequatelynddfiby statute, or by politicians -
culture is not owned by them in any instance; and certainly theg no authority to define
tikanga Maori. Culture is constantly evolving; it is qualitativeot quantitative; it is not
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something that is amenable to codification. If the governmastaf the view that they simply
had to try and codify culture, then the current test in Te Ture Whilagai Act - “held in
accordance with tikanga Maori? would have been adequate, and there was no need for further
restrictive definition.

1. Ways forward

We are of the opinion that the foreshore and seabed legislation mregtdaded and a more
positive way forward, that fully respects the rights of Maori, must be ggace.

The main point we wish to emphasise here is that the directitreafay forward must come
from hapu and iwi. The process going forward should be the reverse bhashaccurred to
date, that is, it must be based on the assumption that the foresitbseabed areas belong to
hapu and iwi, rather than on an assumption of Crown ownership. The burgeaobfthus
should fall on the Crown, not on hapu and iwi.

It seems to us that there are two possible ways forward following refibal BSA.

One is that the process which the FSA interrupted should continties, tttee matter should go
to the Maori Land Court for the nature and extent of rights areititforeshore and seabed
areas to be determined. But this path should only be followed for thpseamd iwi who wish
to proceed in this way.

However, we are not convinced that a satisfactory resolutibtevfound within the confines
of 'the law' as it currently exists, because it does not and cadeqtiately represent or respect
the collective rights of Maori.

We are therefore of the view that the way forward lies in what thigaWhgi Tribunal referred to
as"the full restoration of te tino rangatiratanga over the foreshore and sk4be\s stated in
WAI 1071:

... "a government whose intention was to give full expression to Maori rights threl@&reaty
[in 2004] would recognise that where Maori did not give up ownershipeofdreshore and
seabed, they should now be confirmed as its owRers."

That is the only resolution that would be consistent with the Treaty, witlestanihuman rights
legislation, and beyond that, with the government's obligations under imteaidaw. While
we did not refer to the United Nations Declaration on the Rightsdienous Peoples in the
earlier section on human rights breaches, preferring to foctes ittetead on the government's
legally binding obligations, the Declaration has since its adoptiahdeneral Assembly in
2007 come to be seen as a measure of the minimum standards fonngavis in their
relationship/s with indigenous peoples. This resolution would also bestmmtswith the
Declaration.

During our presentation to the Ministerial Review Panel on 712009, it was suggested that
we might devise a peaceful or human rights framework wherebyotleehore and seabed
matter could be resolved. The sole framework that meets bothesé criteria is that the
direction of the way forward must come from hapu and iwi, ag @ne the only ones who can
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determine what the full restoration of te tino rangatiratanga ovdoteshore and seabed might
mean in terms of relationships, rights and responsibilities in &sgdective rohe.

Such a framework would be based in the first instance on the Treaty, in pasticalguarantee
of the continuance of tino rangatiratanga contained therein. As welligtits of indigenous

peoples in international law, which can be seen as reinforcing thengeas of the Treaty to a
certain extent, could usefully be included in so far as they are consigteMaori law.

What this framework might look like is not known at this time, bataxe confident that a new
way forward will come from hapu and iwi if they are perndtt® have sufficient time to
develop it. Some public discussion has put emphasis on the need for bgsinelsaee this

quickly resolved - one of the classic colonising devices hasyallwaen the privileging of
business (and others) interests over the rights of Maori, anevayigast time for that to stop.
There is no reason to again proceed with unseemly haste, but there is asenytoeensure that
this time round sufficient time is taken to ensure a just and durable resatuteached.

As the Review Panel is aware from our presentation, wecareerned that the time constraints
put on the Review by the government have not permitted thd faspeak directly with all
hapu and iwi to ascertain their views on the ways forward. Funthrer; the inclusion of hapu
and iwi representatives in the public submissions procesy thtire their being accorded the
respect they are entitled to as parties to the Treatyehssvthe six week consultation period,
have an unfortunate similarity to the processes around the FSA.

It is therefore our view that a process of full and proper negotiation wpth dxad iwi should be
the primary recommendation of the Review report.

Finally, there is the wider context in which the FSA occurred, ihahe ongoing failure of
successive governments to honour the Treaty and the associadedmeenstitutional change
to give full effect to its provisions. The FSA is an exampl¢hefurgency of this need - as we
have outlined in our submission, in response to the Court of Appeal rilengpternment set
about creating a climate of prejudice and diminished respecMé&mri and their rights,
dismissed the findings of domestic and international bodies itioreléo its foreshore and
seabed policy and the FSA, and enacted legislation that irdvoindtiple Treaty and human
rights breaches. The only way to ensure full respect for, andagtiat of, the rights of Maori
from the whims of the government of the day, so that somethingHikedoes not happen
again, is through constitutional arrangements which reflect those laid out irettg. T

While appreciating the constraints on the Review Panel by thes tef reference, we are
nevertheless hoping that your report will place the foreshndesaabed within this wider
context.

Again, thank you for your attention to our submission.
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