When the courts have upheld Maori rights, governments have over-ruled their decisions.

This has been a constant pattern, the best recent example being the Foreshore and Seabed Act 2004. It also illustrates how little most of us know about the decisions that are made for us by governments, and how easily we can be misled.

· The issue began when Ngāti Apa and other iwi of the top of the South Island wanted to take part in the development of mussel farming in the Marlborough Sounds, and also to ensure that mussel farming didn’t interfere with their customary uses of parts of the foreshore and seabed. 

· The iwi found that the Marlborough District Council, which issued the resource consents for mussel farming under the Resource Management Act, was refusing their applications and submissions, while granting consents to others. 

· The iwi believed they were being discriminated against. Their understanding was that the foreshores and seabed were part of their tribal territory which they had never sold or given away. They had not prevented others from sharing in their use and benefiting from those resources, but now they felt they were themselves being excluded. Ngāti Apa took a test case to court, asking for a declaration of their customary title.

· The Court of Appeal found that legislation had not specifically extinguished the customary title of Ngati Apa to the foreshore and seabed in their tribal territory, and that they were therefore entitled to ask the Maori Land Court to clarify that customary title.

· Media and politicians alarmed the public with talk of people being banned from the  beaches, and the Government responded to that misinformation and the public reaction to it. 

· The Government said it had assumed that it held the title to all foreshores and seabeds. That reflects the tradition of English common law but not of Maori customary law. The Government announced that it would legislate to secure the title for itself, extinguishing any potential Maori customary titles,  but would not interfere with the existing property rights of other people who already own any areas of foreshore or seabed.

· Maori spokespeople said that they would welcome a form of collective title that would guarantee public access and use, and that would prevent foreshore and seabed from ever being sold, so meeting the main public concerns.

· The Government’s planned legislation united virtually all hapu and iwi against it. The Waitangi Tribunal, asked for an urgent hearing, recommended that the Government should delay legislation and negotiate with hapu and iwi.

· The Attorney-General notified Parliament that the proposed legislation did appear to discriminate against Maori. She thought the discrimination was justified, but warned that international bodies might not agree.
· Ngai Tahu complained to the UN Committee on the Elimination of Racial Discrimination, and the Committee concluded that Maori did seem to be discriminated against in the legislation, and also that they were being deprived of their rights without any certainty of redress. New Zealand now has to keep reporting to the Committee what it’s doing to remedy the situation, and our international reputation around human rights will have been damaged.

· It was subsequently revealed that there are several significant applications in the pipeline from overseas businesses to prospect for mineral resources in New Zealand’s seabed. The legislation will make such ventures easier. The hāpu would have accepted titles that outlawed the sale of foreshores and seabeds, but the new legislation says only that Parliament has to pass special legislation for such sales.
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