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UN human rights experts assess New Zealand governnts
performance on economic, social and cultural rights

On Friday, 4 May and Monday, 7 May 2012, the government's performance in
implementing the International Covenant on Economic, Social andur@ulRights
(ICESCR) will be considered by the UN Committee on Economic, Bacid Cultural
Rights (CESCR) during its 48th session in Geneva (30 April to 382042).

The dialogue between Committee members and government rgptess will be webcast
at http://www.treatybodywebcast.org - the session start tinees a

 10am and 3pm on Friday, 4 MaiZ time: 8pm on Friday, 4 May, and 1am on
Saturday, 5 May), and
e 10am on Monday, 7 MayNZ time: 8pm on Monday, 7 May).

The 48th session goes through to 18 May 2012, and the Committee’s Concluding
Observations will be available the week after the sessnshés.

Peace Movement Aotearoa will be monitoring the Committeessideration of the
government’'s progress on economic, social and cultural rilgidaghout the 48th session -
updates will be added tdtp://www.converge.org.nz/pma/cescr48th.ftaring the session,
and the Concluding Observations will be available there as sobryaare released.

This backgrounder has information about the process, in eight sections:

1) the International Covenant on Economic, Social and CulturalRight

2) the Committee on Economic, Social and Cultural Rights,

3) the New Zealand government and the ICESCR,

4) the government's third Periodic Report under the ICESCR,

5) Preliminary NGO reports to the CESCR 46th Pre-Sessional Wép@ioup,
6) the Committee's List of Issues and the government's response,

7) NGO reports to the CESCR 48th session, and

8) useful resources and links.

Information on the 48th sessionasgailable here
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1) The International Covenant on Economic, Social and CulturaRights

The International Covenant on Economic, Social and Cultural Rigit&€SCR, the
Covenant) was adopted and opened for signature, ratification andiacdagshe UN
General Assembly on 16 December 1966, and entered into force on 3 Januarit 976
one of the two International Covenants arising from the Univ@&sealaration of Human
Rights, the other being the International Covenant on Civil andid@bIRights (ICCPR).
There are currently 160 state parties to the ICESCR.

As its title indicates, the ICESCR elaborates economicakand cultural rights, including:
the right of self-determination (which is also Article 1 of BEPR); the equal right of men
and women to the enjoyment of all economic, social and culturakyitie right to work,
including the right to just and favourable conditions of work, andigie to form and join
trade unions; the right to social security; protection and assistantee family, including
special protection for mothers before and after childbirth, and $peessures of protection
and assistance for children and young persons; the right to an adequali@d of living;
the right to the highest attainable standard of physical and merath;hthe right to
education; the right to take part in cultural life; protection ofahand material interests
resulting from any scientific, literary or artistic producti@amd the right to benefit from
scientific progress, including the right of everyone to seek aceives information about
new scientific insights.

State parties to the ICESCR are required to fulfil theirgaltions with regard to Covenant
rights without any form of discrimination.

At the time the two International Covenants were negotiatedl adopted, some UN
member states were less committed to a legally binding da@uspecifying obligations

with regard to economic, social and cultural rights than they twevbligations around civil

and political rights, and this resulted in four major differencesdxt the ICESCR and the
ICCPR.

Firstly, state parties to the ICCPR are required to immglgliaéspect and ensure the civil
and political rights elaborated in it, whereas the economic, Isaaid cultural rights
elaborated in the ICESCR are to be ‘progressively realisealitfised in Article 2.1

“Each State Party to the present Covenant undertakes to take stepsduadly and
through international assistance and co-operation, especially economic and schnic
to the maximum of its available resources, with a view to achieviogrgssively the
full realization of the rights recognized in the present Covenant bypgtopriate
means, including particularly the adoption of legislative measures.”

‘Progressive realisation’ has been used as an excuse by soenpastas to explain their
failure to act on Covenant rights; however, Article 2 requatestate parties to immediately
begin to take measures towards the full enjoyment by everyone tfealights in the
Covenant - and certainly state parties such as New Zealandbhgveince passed the point
where economic, social and cultural rights should be fully realised.
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As explained by the Committee on Economic, Social and Cultugt&®i(CESCR, the
Committee):

“The concept of progressive realization constitutes a recognition ofaittettiat full
realization of all economic, social and cultural rights will generally hetable to be
achieved in a short period of time. In this sense the obligation ddigmgicantly from
that contained in article 2 of the International Covenant on Civil andtiPal Rights
which embodies an immediate obligation to respect and ensure all of l[thane
rights. Nevertheless, the fact that realization over timen ather words progressively,
is foreseen under the Covenant should not be misinterpreted as deprivolgi¢fation
of all meaningful content.

It is on the one hand a necessary flexibility device, reflectingdhliies of the real
world and the difficulties involved for any country in ensuring full zdion of
economic, social and cultural rights.

On the other hand, the phrase must be read in the light of the overaltiobjecdeed
the raison d'étre, of the Covenant which is to establish clear obligatmnStates
parties in respect of the full realization of the rights in questlbhus imposes an
obligation to move as expeditiously and effectively as possible towaatisgoal.

Moreover, any deliberately retrogressive measures in that regard weqgldre the

most careful consideration and would need to be fully justified Bremée to the
totality of the rights provided for in the Covenant and in the context dtilihgse of the
maximum available resources.”

Secondly, the ICESCR has no specific provision outlining the r=aeint on state parties
to provide an effective remedy for violations of Covenant rigigsthe ICCPR does at
Article 2 - this is linked in part to the initial uncertaintyoait the nature of the obligations
on state parties to the ICESCR (or, perhaps more accuratéthg teluctance of some states
to accept their legal obligations with regard to economic, sanglcultural rights).

In 1986, the Limburg Principles on the Implementation of the Internat@oaénant on
Economic, Social and Cultural Rights (the Limburg Princiflegre adopted to, among
other things, outline the circumstances that amount to statg \palations of Covenant
rights. The Limburg Principles statéA failure by a State party to comply with an
obligation contained in the Covenant is, under international law, a violatbrthe
Covenant.® A State party will be in violation of the Covenant, inter &fia,

- it fails to take a step which it is required to take by the Gane

- it fails to remove promptly obstacles which it is under a dutgneove to permit the
immediate fulfilment of a right;

- it fails to implement without delay a right which it is ragai by the Covenant to
provide immediately;

- it wilfully fails to meet a generally accepted international mummstandard of
achievement, which is within its powers to meet;
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- it applies a limitation to a right recognized in the Covenant ottiean in
accordance with the Covenant;

- it deliberately retards or halts the progressive realization afght, unless it is
acting within a limitation permitted by the Covenant or it does so duelaskaof
available resources or force majeure; and

- it fails to submit reports as required under the Covenant.”

In 1997, the Limburg Principles were supplemented by the MaastBaidelines on
Violations of Economic, Social and Cultural Rigfts.

In addition, Covenant rights are elaborated in other legally kgndinman rights
instruments that do require state parties to provide effectivedies for violations of
economic, social and cultural rights - such as other core intenadthuman rights treaties
that include economic, social and cultural rights with respethtdo particular focus (for
example, the Convention on the Elimination of All Forms of Discritmmaagainst Women
in relation to women’s rights, the Convention on the Rights of thédGn relation to
children’s rights, and the Convention on the Rights of Persons witdbibigs in relation
to persons with disabilities), and the International Labour OrgamisdLO) Conventions
on a range of economic, social and cultural rights.

Legally binding regional human rights instruments also include ewsw@nosocial and
cultural rights, for example, the African Charter on Human Radples Rights (1981); the
Additional Protocol in the Area of Economic, Social and CulturghBi to the American
Convention on Human Rights (Protocol of San Salvador) (1988); and the BarSpeial
Charter (revised 1996) and its Additional Protocol.

Furthermore, the CESCR has pointed out that the lack of a sgaofision in the ICESCR
outlining the requirement on state parties to provide an effeciveedy for violations of
Covenant rights does not remove the requirement for such remédeLommittee has
linked this to Article 8 of the Universal Declaration ofrHan Rights “according to which

“Everyone has the right to an effective remedy by the competeanalatribunals for acts
violating the fundamental rights granted him [sic] by the constitution oat’l - and has
stated:

“The central obligation in relation to the Covenant is for States parbegive effect to
the rights recognized therein. By requiring Governments to do so “bgpallopriate

means”, the Covenant adopts a broad and flexible approach which enables the

particularities of the legal and administrative systems of each $tatejell as other
relevant considerations, to be taken into accdunt.

“But this flexibility coexists with the obligation upon each State ptotyse all the
means at its disposal to give effect to the rights recognized indlien@nt. In this
respect, the fundamental requirements of international human rights lanbmbstrne
in mind. Thus the Covenant norms must be recognized in appropriate waystethin
domestic legal order, appropriate means of redress, or remedies,bmastailable to
any aggrieved individual or group, and appropriate means of ensuring governmental
accountability must be put in placé.”
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Thirdly, there is no specific complaints mechanism containededd@ESCR as there is in
the ICCPR (inter-state complaints) and its first Optionatd®ol (complaints by individuals
against state parties).

A mechanism for individuals to communicate violations of Covenghts by state parties
to the ICESCR, as well as an optional inter-state complaimisegure and an optional
inquiry procedure, was agreed in 2008 - in the form of @mional Protocol to the
International Covenant on Economic, Social and Cultural RighésOptional Protocol).

The Optional Protocol was adopted by the UN General Assembly on 10 Bexc2608,
and opened for signature on 24 September 2009. It will enter imt® flaree months after it
has been ratified (or acceded to) by ten states - currentlyaheesght state parties to it.

Fourthly, the Covenant did not establish a specific monitoring bodyregwdar reporting
mechanism for state parties to report on their progress in ireptarg Covenant rights.
Instead, ECOSOC was tasked with developing a mechanism foidemtgn of regular
state party reports. After initial attempts to develop aifpdmody for this purpose were
unsatisfactory, the CESCR was established in 1985.

2) The Committee on Economic, Social and Cultural Rights

The Committee on Economic, Social and Cultural Rights (CESRCommittee) is the
body of independent human rights experts that monitors implementation IGFEBER by

the states that are party to it. The CESCR was establisHE2Bb byE COSOC Resolution
1985/17and it met for the first time in 1987.

The Committee comprises 18 independent experts who serve inoaglerapacity, not as
government representatives, and who are each elected fon ®ftéour years by a secret
ballot of all state parties to the ICESCR. Details of theremt CESCR members are
available here

The Committee meets in Geneva and usually holds two sessionsgper dhree week
plenary session, generally in May and November / December, @me \&eek Pre-Sessional
Working Group before each plenary session. The CESCR submits anl Aepaat on its
activities to ECOSOC.

Every state party to the ICESCR is required to submit regefarts to the Committee on
how they are implementing Covenant rights. States must submmit@l report within two
years of ratifying or acceding to the ICESCR, and a Perio@ijgoR every five years
thereafter.

The Committee examines each state party report in conjunctionnfotimation provided
in parallel reports from NGOs, reports from National Humanh®ignstitutions (for
example, national Human Rights Commissions), and information fddinspecialized
agencies (such as the ILO, the World Health Organization, andgspthe
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As well as the provisions of the ICESCR, the Committeestakéo account General
Comments, which it has developed through time to provide moreeatkiafiormation on
specific topics and state party obligations, to assess whethaptoa state party is
complying with the Covenant - the CESCR’s General Commentsvai@ble here

Each report from a state party (whether initial or a PeriBéjgort) is initially reviewed by

a Pre-Sessional Working Group, comprising five CESCR mesniaich meets six months
prior to a report being considered by the full Committee. The Pssicdal Working Group

develops a List of Issues (questions on areas for which moreothenifiee requires more
information) which is sent to the state party. The state parggisred to reply in writing to

the List of Issues prior to their appearance before the Committee

The full examination of each state party report consists of agiialbetween a delegation
of representatives of the state being considered, and the CHE®@Rgins with the
delegation first providing introductory comments and responsé tbist of Issues. This is
followed by the provision of information by UN specialised agen@éssant to the report
under consideration.

Committee members then put questions and observations to the delettistate party
representatives respond, and the process is repeated until thetimtedialogue concludes.
The consideration of a state party report generally takes plateee three-hour sessions
over two days. If the delegation is unable to answer all of thetiqus, the Committee
often requests the state party to provide it with additional infoeomdbr consideration at
subsequent sessions.

The final phase of examination of a state party report is theindyadnd adopting of
Concluding Observations by the Committee. These generally in@dandéntroductory
section, a section outlining positive aspects, and a section ofipptisabjects of concern
which includes suggestions and recommendations. Concluding Observataynsalso
include a request for additional information on specific points to lowiged to the
Committee within a specified time period.

Concluding Observations are generally made public the week b&eronclusion of the
session in which a state party’s report has been considered. Whil€dmmittee’s
suggestions and recommendations may not carry legally binding statiesparties that
ignore or choose not to act on them are considered to be showing batbvaitlds the
implementation of their Covenant-based obligations.

The CESCR is holding its forty-eighth session in Geneva from@30 #& 18 May 2012. In
addition to New Zealand, the Committee will consider reports fevhiopia, Peru, Slovakia
and Spain.

3) The New Zealand government and the ICESCR

New Zealand signed the ICESCR on 12 November 1968 and ratified it De@S8nber
1978, with two reservations, one remains in place and the other wisegsiently
withdrawn.
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The reservation that remains in place is:

"The Government of New Zealand reserves the right not [to] applgl&@ to the
extent that existing legislative measures, enacted to ensurdivefféade union
representation and encourage orderly industrial relations, may not be fuihpatible
with that article.”

The reservation that was withdrawn, on 5 September 2003, was:

"The Government of New Zealand reserves the right to postpone, ircdhenac
circumstances foreseeable at the present time, the implemerdéfoticle 10 (2) as it
relates to paid maternity leave or leave with adequate social sg@artefits."

While the New Zealand government of the day demonstratedoagstommitment to
economic, social and cultural rights during the drafting of timévéfsal Declaration of
Human Rights - the precursor to both International Covenantgphasising the need to
give equal importance to those rights as to civil and politights, subsequent governments
have not in practice provided the same level of legal pioteédbr economic, social and
cultural rights.

Although the ICCPR was partially incorporated into domestic lggslaby the New
Zealand Bill of Rights Act 1990the ICESCR, with the exception of the prohibition on
discrimination, was not. The Bill of Rights Act begins with ghatement that it i5An Act

(a) to affirm, protect, and promote human rights and fundamental freedoniNew
Zealand”, but it does not specifically include economic, social and cultughts (except
for the right of minorities to enjoy their own culture, from Aid7 of the ICCPR).

Protection for economic, social and cultural rights is scattaoss various pieces of
legislation, regulations and government policy. So, for exangkements of the right to
work are contained in (for example) the Equal Pay Act 1972, Paréetle and
Employment Protection Act 1987, Employment Relations Act 2000, Holidays?2®03,
and health and safety legislation, regulations and policy.

It should be noted, however, that the Covenant is not able to be rhiplgmented here
because the constitutional arrangements arising from the notgarl@mentary supremacy
mean that there is no way to prevent parliament from paskgislation that is

discriminatory, or that breaches Covenant rights, nor to ovestwh legislation when it is
enacted.

New Zealand has submitted three reports under the ICESCR -ttaeraport in 1998 the
second in 200Pland the third in 2008 (see the section below for more information about
this report).

The Committee considered the initial report in November 1993 and adiyet€oncluding
Observations in December 1993. Among other things, the Committee noted witetregr

“that the balance of payments situation and budgetary constrains have led the Ne
Zealand Government to adopt restrictive economic and social policiesgbther

Peace Movement Aotearoa, May 2017212


http://www.legislation.govt.nz/act/public/1990/0109/latest/096be8ed8083e77c.pdf

affecting the realization of economic, social and cultural rights, paldrly of the most
vulnerable groups of society®

The first of the ‘Principal subjects of concern’ in 1993 was:

“The Committee, while considering the adoption of a Bill of Rightsa gsositive
development, expresses its concern that no reference is made to iecaomml and
cultural rights in the text of the Bill. The Committee notesttm@aBill of Rights is in the
form of an ordinary statute, and is therefore able to be overridden by letislation

at any time.™

The CESCR considered the Second Periodic Report, and adopted theud@wncl
Observations, in May 2003.

The first of the ‘Principal subjects of concern’ in 2003 wdsie Committee notes with
regret the view expressed by the State party’s delegation that ecoisocial and cultural
rights are not necessarily justiciablé™

Other areas of concern included: the high level of unemployment ayooimg people; the
failure to ratify ILO Convention 87 concerning freedom of assmtiaand protection of the
right to organize, ILO 117 concerning social policy, and ILO 118 coimog equality of
treatment; the persistence of a gap between the wages ofrwermdemen; the level of
domestic violence; the relatively high suicide rate, esggcaahong young people; that
nearly one in four persons lives in poverty according to the measoreoremonly used in
the state party and that clear indicators are lacking esadbke effectiveness of measures to
combat poverty; that the general health situation of Maori contioues worse than that of
other segments of the population in the State party, and that tlegpiéetancy of Maori is
significantly lower than the national average; that the pramvisf secondary and tertiary
health care services in rural and remote areas is infertbat in urban areas; and persistent
inequalities between Maori and non-Maori in access to educatiorlaassigh drop-out
rates, especially among Maori children and young people, and disagedntand
marginalized groups.

Among other things, the CESCR reminded the government that it
“remains under an obligation to give full effect to the Covenant in its domiegal
order, providing for judicial and other remedies for violations of econosacial and
cultural rights.”

New Zealand has not signed the Optional Protocol.

During New Zealand’s Universal Periodic Review in 2009, the gwwent rejected the

recommendation that it ratify the Optional Protd%oland according to its mid-term

progress review published in July 201\IVhile New Zealand is not considering ratification
at this stage, this treaty may be reviewed latér.”
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4) The government's third Periodic Report under the ICEER

In September 2008, the Ministry of Justice sent copies of the HiaftReriodic report to
some NGOs with a letter advising the document was confidemdhasking for feedback
on it within 21 working days. Hapu and iwi were not consulted about thentsrdé the

report. The letter inviting comment said that feedback wdaddcarefully considered,
although it might not be possible to incorporate feedback received Retoeic Report is
the responsibility of the government.

We, and others, in our comments on the draft pointed out that while itldedeeriodic
Report is the responsibility of the government, nevertheleswild be written in a manner
that fully informs the CESCR on the topics it covers. There \@emamber of deficiencies
in the draft Report around the type of information included which tenugubrtray the
government’s implementation of Covenant rights in a posiiget | for example, in the
sections on the right to an adequate standard of living, to adeigodieand to adequate
housing, there were no references to (for example) the lewddménd for food banks, the
level of fuel poverty due to high power prices, nor to the numbergeople living in
overcrowded and sub-standard housing.

Among other things, the section on ‘Other significant developmedatég the time period
covered by the draft Report, did not include any mention of the eisthe Special
Rapporteur on the Situation of Human Rights and Fundamental Freeddmdigeinous
People in 2005 or the Report of the Special Rapporteur in 2006, or the adopghenlof

Declaration on the Rights of Indigenous Peoples by the UN Genesaimiidy in 2007,
which New Zealand voted against. In addition, the Annexes refeargdthe draft Report
were not included in the copy sent to NGOs.

The third Periodic Report (E/C.12/NZL/8)was submitted to the Committee in 2009, and
when it became available through the UN Treaties dataliagas iobvious that very few of
the points made in the feedback from NGOs had been included in theefisian.

In addition to the third Periodic Report, the CESCR has acceb&wo Zealand's Core
Document forming part of the Reports of States Pa(k#d/CORE/NZL/2006) - the Core
Document contains general information about New Zealand, provided lgoteenment,
and is used by all of the treaty monitoring bodies when consideawngrgment reports
under the international human rights instruments which New Zeaamdtate party to.

5) Preliminary NGO reports to the CESCR 46th Pre-SessionalVorking Group

In March and April 2011, Peace Movement Aotearoa provided informiatiother national
NGOs about the process for submitting reports to the CESCRBd3sonal Working Group
which would adopt the List of Issues during the 46th session (23 to 22044y.

To assist the Pre-Sessional Working Group with their initeals@eration of the third
Periodic Report, information was provided by three national NG&stearoa Indigenous
Rights Trust Amnesty Internationaland Peace Movement Aotearothree international

NGOs - Human Rights and Tobacco Control Network (HRTCN), Intienmat Baby Food
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Action Network (IBFAN) and the International Disability Alfiae; and the New Zealand
Human Rights Commission.

6) The Committee's List of Issues and the government's sponse
During the Pre-Sessional Working Group, the Committee drew upLiieof Issues

(E/C.12/NZL/Q/3)® - the questions on which the government was to provide more
information.

The CESCR asked for further information on a range of issues,para@raphs under three
major headings:

» General Information - constitutional reform, the standing of the Bill of Rights,Ac
and measures taken to make Covenant rights justiciable; the amouwfticndl
development assistance and the extent to which the realiodtemonomic, social and
cultural rights is promoted through New Zealand's international clewvent
cooperation policy.

* Issues relating to Articles 1 to 5 the equal rights of persons with disabilities to the
enjoyment of the right to work; economic, social and cultural rightsefugees and
asylum-seekers; disadvantage in the enjoyment of economicl andi@ultural rights
by Maori people; issues around the right to equal pay for work of equal;, vaeasures
to increase women’s employment, and girls’ pursuance of educatidraditionally
male-dominated fields; equal rights of men and women to the enjiyohéheir rights

to work and to an adequate standard of living.

* Issues relating to Articles 6 to 15 the Ageing Strategy, employment and income of
older persons; measures taken to enforce the minimum wagdegrigteen legislation
and other regulations relating to conditions of work; the SociaelirBg Amendment
Act; the extent to which the right to housing is protected; measakes to combat
child poverty and to address its root causes; the extent to whidghhef the Maori to
enjoy their livelihood, their customary right to lands and the tigimot be deprived of
their means of subsistence are being respected in the c#se @f and gas drilling
project in the Raukumara Basin; the causes of disparitiesgaetbnic groups in the
enjoyment of the right to health with reference to the availgpibitccessibility,
acceptability, adequacy and quality of health facilities, goods antegrthe extent to
which health reform measures have addressed disparities injdyenent of the right
to health; education programmes on sexual and reproductive headtsinee taken to
reduce the secondary school drop-out rate and the early-leaving et mgtid
measures taken to address the underlying causes; the extentcto legislation
protects and respects the rights of Maori to their traditionadlslaand resources,
including those in the foreshore and seabed area; and steps talegplyothe
recommendations of the Waitangi Tribunal Report (WAI 262) in icelato the
promotion of the Maori language.

The government'eesponse to the List of IssuéE/C.12/NZL/Q/3/Add.13° was sent to the
Committee in November 2011.
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7) NGO reports to the CESCR 48th session

In preparation for the Committee's examination of New Zealahdd Periodic Report
during its 48th session, in March and April 2012 follow up information prasided by
three national NGOs Amnesty InternationalHuman Rights Foundationand Peace
Movement Aoteargaone international NGO - the International Disability Allianaad the
New Zealand Human Rights Commission.

8) Useful resources and links

e Law into Action: Economic, Social and Cultural Rights in Aotearoa Nealadd,
Margaret Bedggood and Kris Gledhill (editors), Thomson ReuterarciM 2011-
http://www.converge.org.nz/pma/hrfbook.htm

» Committee on Economic, Social and Cultural Rights: Monitoring eoacsocial and
cultural rights index pagehttp://www?2.ohchr.org/english/bodies/cescr/index.htm

» Fact Sheet No.16 (Rev.1), The Committee on Economic, SawklCaltural Rights,
Office of the High Commissioner for Human Rights, 1991 -
http://www.ohchr.org/Documents/Publications/FactSheetl6rev.len.pdf

» Economic, Social and Cultural Rights Handbook for National Human Rights
Institutions Office of the United Nations High Commissioner for Humanhi&g2005 -
http://www.ohchr.org/Documents/Publications/trainingl2en.pdf
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