The Treaty of Waitangi

Source of disunity or template for cultural inclusion

An address to the foreshore and seabed hui, Waipapa, Saturday 13 March 2004

I am honoured as a Pakeha to have the opportunity to address this gathering and in what I have to stay I will attempt to give you an insight into what one Pakeha mind at least is thinking about the issues we face today.

The last two months has been anything but benign in our national debate about race and privilege. Don Brash has named for many the key elements of an increased unease about the way Maori have perceived special status in New Zealand deriving from the Treaty of Waitangi. It is a theme picked up by lots of New Zealanders. The details are not important. It is the iconic big picture notion that ‘ we are all the same’ that drives the opposition policy and is proving seductive to many New Zealanders.

Well this Pakeha New Zealander begs to differ.

In many respects Dr Brash has given up on the veracity of the historical argument about the Treaty because to him it has only one strategic relevance and that is to settle and close off remaining claims. In short he will settle for a view of history that shows colonisation severely disadvantaged Maori in some places, that they were economically and culturally impoverished by its effects and that the Tribunal should get on and make its deliberations and the Crown should settle.

As he said at Orewa, ”Many things happened to the Maori people that should not have happened. There were injustices and the Treaty process is an attempt to acknowledge that and to make a gesture of recompense. But it is only that. It can be no more that that.”

This is not good news for those Maori who have settled Treaty claims on the basis that their manawhenua has been affirmed. 

This is very important and little understood by your Pakeha audience. The Treaty settlement policy is quite explicit that the recompense offered is woefully inadequate as reparation, but that the future partnership relationships will help to assuage the uncompensated losses of the past. This is supported by the confirmation of manawhenua. If Maori are to lose that ongoing future relationship with the Crown under a Brash government, then manawhenua will be considered by the Crown as irrelevant and the whole basis of the settlements policy will have been undermined. 

As a Pakeha nonetheless my difficulty with Dr Brash’s view is more substantive than even Maori apprehension about yet another welching on the Treaty undertakings by the Crown. It is simply that as a proposition or a vision for the way our future nation might look like it lacks confidence and breadth. The scope is shrunken, catering to a fearful audience seeking solace against a rising and increasingly sophisticated view of how democracy in a Treaty based,  multi-cultural society is evolving.

How then do we deal with the smallness of this vision?

Let me begin by addressing the mana of the signatories to the Treaty, Mana Pakeha and Mana Maori. 

My reading of mana in this context can best be explained by the English words of honour, integrity and respect in a manner that is intuitive to relationships and assumes permanence. 

For Treaty settlements to stick they require mana to be at stake. Both parties have to have a lot to lose if the threads become undone. This means that future relationships need to be conducted with some care in the knowledge that reconciliation and closure have come at a price. And that price is compromise. Tangata whenua have in fact agreed by settlement that a contemporary restoration to their position in 1840 is unsustainable, even though the gravity of their exclusion from the economic and cultural fruits since 1840 is conceded by the Crown.

In my view the most important value of the settlements is the restoration of manawhenua which carries with it clear expectations of participation as equals in the shape of the future of this country, not as just one of many but as a duly constituted founding participant of this society. The Treaty process, so often derided by its critics as self-serving and encouraging of a victim mentality within Maori, has actually achieved precisely the opposite effect for the successful claimants.

Mana is clearly at stake for the Crown as well. This derives from the recognition by Maori that the Crown could have said ‘no’. After all it had for over a 130 years. But in the last 30 years the Crown (the people of New Zealand) did not say no. They said instead, ‘let’s hear what you have to say and let’s clean up outstanding matters between us.’

Given the majority of New Zealanders are Pakeha this was a breathtaking position to be taken by a dominant culture, possibly unprecedented anywhere else in the world. And the Waitangi Tribunal could not have functioned without this majority consent. In short, much honour integrity and respect has been put on the line in making progress. These are not matters with which to trifle no matter the short-term gain.

Just for a moment reflect however, that this process has subjected my generation of Pakeha to a relentless forensic dissection of the mis-judgements and fraudulent activity of our 19th century forbears. This historical revision has been sometimes hard to take. Those opposed to a contemporary application of the Treaty understand this and are exploiting it.

There is lesson in to be learnt here. Whilst we have been able to accurately map historical Crown dis-honour we have not celebrated with anything near the same enthusiasm the remarkable recovery of honour due to New Zealanders for consenting to this astonishingly blunt and open historical forensic examination. 

Nor has the Crown been acknowledged sufficiently for its leadership and willingness on behalf of us all to seek reconciliation and closure with tangata whenua. Today’s immediate political challenges stand to be grossly mishandled if not placed within the framework of proportionate progress already gained to date. 

Looked at through this Pakeha lens today, this lack of acknowledgement of progress, both for Pakeha and Crown, has been bad for treaty relationships, and quite simply, poor politics. It is being ruthlessly exposed and exploited and it behoves us all to fix it.

So now let me turn to today’s take, the approach to the seabed and foreshore. 

What reflection can I offer as a Pakeha citizen of Aotearoa/New Zealand to both Crown and tangata whenua on an approach to go forward on this issue?

In my view we must return to the spirit and principled approach of our founding charter. Most importantly, the result must lead to the enhancement of mana of all participants. If either treaty partner wins at the expense of the other then the issue will not be solved. 

What is more, all New Zealanders must be able to understand the substance of the resolution and a broad consensus will need to be gained in support. This can be no private deal between power elites. It will need popular sign-off by the people.

In presenting this approach I take much from the Orakei approach to the whenua rangatira referred to in the Waitangi Tribunal report just released.

1.0
What is at stake?

From what I understand of the Crown side

· There must be no ambiguity about its exercise of sovereignty and the Crown’s right to govern

· There must be non-contestable access on behalf of all New Zealanders to the foreshore and seabed

From what I understand of the Tangata Whenua side

· There must be Crown recognition of rangatiratanga (authority) over their resources and taonga related to the seabed and the foreshore

· There must be Crown recognition of manawhenua around relevant parts of seabed and foreshore within the rohe

2.0 If this is what is at stake then what are the presenting issues that are stalling this process?

· the fear that aboriginal title will be extinguished without quid pro quo

· the perception that one treaty partner to solve this must inevitably act to the disadvantage of the other and that Tangata Whenua will be the loser

· the view that ‘one law for all’ has not been applied fairly for Maori

3.0 What constitutes a solution that will enhance mana of all parties?

How would I see it as appropriate for the Crown to act in this matter?

· Crown would acknowledge that it has not extinguished aboriginal title and explicitly recognises Maori rangatiratanga in this matter and confirms support for the 1840 manawhenua position of tangata whenua in respect to foreshore and seabed

How would I see it as appropriate for Tangata Whenua to act in this matter?

· Tangata Whenua would acknowledge the unfettered sovereign right of the Crown to govern and the unfettered right of navigation and the non-commercial access to the seabed and foreshore for all New Zealanders.

· Tangata Whenua should be entitled to jointly manage the seabed and foreshore with the Crown exercising their obligation jointly with the Crown of kaitiakitanga (guardianship).

· Tangata whenua would clearly agree that where there exists possible commercial development of the seabed and foreshore, those with manawhenua who have an explicit and beneficial interest would have to submit to conflict of interest provisions, and not vote in such matters.

· Tangata whenua would acknowledge that in the matter of commercial development of the seabed and foreshore they have no more or less than the same rights provided to all New Zealander citizens.

4.0
Conclusion

What might such a solution achieve?

The Crown would have had confirmed with absolute clarity its sovereign right to govern in all matters without qualification and all New Zealanders will have regained certainty about their unfettered access to the foreshore and seabed.

For Tangata Whenua, their rangatiratanga is confirmed by the Crown, manawhenua is recognised and aboriginal title is retained. In addition joint management of the resource is confirmed with the Crown in all matters of a non-commercial nature thus ensuring the appropriate exercise of kaitiakitanga.

Finally for all new Zealanders, the commercial opportunities are exactly the same.

Pakehas, I believe will recognise this as fair and just. Quite simply, my experience tells me that it will only be in the exercise of true rangatiratanga, the sure confidence in your own power that allows for the genius of manaaki or generosity to the other, that will break this impasse. Such an injunction I firmly believe, applies to both treaty partners.
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