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1.
This is a brief personal submission in response to the invitation to submit that I received from the Clerk to the Committee by letter dated 4th March 2005.

2.
I am pleased that a review of the nation’s constitutional arrangements are an item on the agenda of Parliament’s business with the establishment of your committee. I argued for such a review when I made a submission to the Justice and Electoral Select Committee on the Supreme Court Bill 2003. Indeed that Committee’s report to the House presented on 16th September 2003, at pp 52-3, explicitly cited my submission when it stated: “We consider that an inquiry into New Zealand’s constitutional arrangements is desirable.” The Report went on to quote from my submission as follows: “the proposed abolition of appeals to the Privy Council ‘necessarily impacts on the constitutional status of the Treaty of Waitangi – the founding document for the legitimacy of the Crown and Parliament  … there needs to be consideration of the appropriate governance structures to reflect the tino rangatiratanga/kawatanga power relationships of the Treaty’.”

3.
I adhere to the views that I presented to Members of Parliament in 2003 but I am unable to find any degree of enthusiasm for the superficial inquiry being undertaken by your committee. I note that your committee was established in December 2004 “for this parliamentary term”. I cannot conceive how a very brief inquiry, in the year of a general election which is now only months away (and may, at the discretion of the executive, be only weeks away) will advance significantly the thoroughgoing inquiry that is needed into the constitutional arrangements of the nation. My submission therefore is that your committee should focus only on paragraph (e) of your brief: “the processes which it would be appropriate for New Zealand to follow if significant constitutional reforms were considered in the future.” 

4.
Your letter to me requested that I should focus on paragraphs (c) and (d) in my submission. This asks me to provide my thoughts on the sources of the present constitution and the processes of other countries in undertaking constitutional reforms. I decline to follow that request except for the barest outline of some of my views in bullet points set out below. In my view the processes and procedures for constitutional reform should involve ‘bottom up’ rather than a ‘top down’ mechanisms for law reform. The New Zealand Constitution Act 1852 was a ‘top down’ imposition of the imperial parliament of the British Empire. The legitimacy of all the current Acts of Parliament and constitutional conventions that comprise our present constitutional arrangements derive from that ‘top down’ imposition in 1852.

5.
In my view we need to reshape our constitutional arrangements taking the Treaty of Waitangi as the starting point and the foundation stone for the legitimacy of an autochthonous constitution that springs from all the peoples of this nation (that I prefer to call Aotearoa New Zealand). If we cannot agree on that starting point, then in my view we should not start at all. The system is not so seriously in need of reform that it cannot wait a few years to allow a deeper consideration of the appropriate governance structures to reflect the tino rangatiratanga/kawatanga power relationships of the Treaty. Rather, I would prefer that time should be given to allow us to consider the success (or otherwise) of the instances of existing Treaty-based relationship structures in the provision of health services, educational opportunities, Treaty settlement protocols, local government arrangements, church and social service organisational structures, and the like. I am confident that in time – though certainly not in this particular year – a new consensus will emerge that putting the Treaty at the core of constitutional structures does speak directly to the unique circumstances of the life of this nation. This is a vision of a tolerant, culturally diverse, inclusive society based on the coming together of peoples rather than on an imperial imposition from the nineteenth century. The task of your committee should be to think of long-term processes that will be able to steer the citizens of this country to engage with a vision of that inclusive nature rather than to seek an artificial notion of national unity under slogans such as ‘We are all one people’.

6.
A few bullet points of my views on constitutional reform issues that will need to be considered at some time or other in the long-term future of our nation:

· A move to a republic is not a matter of urgency, and certainly cannot pre-date a conclusion to the debate on the constitutional status of the Treaty of Waitangi. The creep towards a de facto republic by proposals such as abolishing the rank of Queen’s Counsel, removing the Queen from coins and notes, dropping “God Save The Queen” as a national anthem, and such like should also be deferred until the status of the Treaty is clarified;

· The rights and liberties of subjects depend on a robust division of powers in the constitutional arrangements of the nation. In particular, the judiciary is a separate branch of government that must continue to uphold the rule of law and strictly interpret any attempts of the legislature to undermine or displace fundamental human rights and common law rights and remedies. The executive on the other hand should not be rigidly separated from the legislature. The executive should remain accountable directly to Parliament and I would oppose any moves towards an elected Head of Government sitting outside of the Parliament. The Head of State should remain a non-partisan non-elected position quite distinct from the Prime Minister sitting in Parliament, who is the Head of Government;

· Any significant constitutional reforms need to receive more than the support of a bare parliamentary majority in a single session of Parliament (as occurred with the Supreme Court Act 2003). Consideration should be given to doubly entrenching the provisions of the Electoral Act that presently require a 75% majority for passage of amendments. That is to say, section 268 of the Electoral Act 1993 should not be amendable except by the operation of the same procedure for the amendment of the ‘reserved provisions’ specified in that section. Section 76 of the Act on the Maori option should be made a reserved provision.

· Consideration should be given to entrenching other constitutional norms by applying special majority and/or referenda rules as in the Electoral Act. For example, the constitutional enactments in Schedule 1 of the Imperial Laws Application Act 1988, including the Magna Carta 1297, the Petition of Right 1627 and the Bill of Rights 1688 on due process, the liberties of the subject and the privileges of Parliament should be doubly entrenched. Likewise, the Constitution Act 1986 and the Habeas Corpus Act 2001.

· Consideration should be given to mechanisms such as requiring a constitutional reform measure to pass in the House in two consecutive terms of Parliament (ie with a general election intervening) prior to being presented for the royal assent or by assent of the electors in a national referendum or both.

· MMP has proved to be a valuable addition to the democratic accountability of the executive to Parliament and to the electors. I see no urgency to review further that aspect of our constitutional structures.

· A debate over the design of a new national flag might be a helpful starting point for clarifying how we identify ourselves as diverse peoples of this land. The maple leaf flag preceded the reform of the constitution in Canada. It may be appropriate to start an officially promoted debate on the national flag before any other proposals for constitutional reforms are mooted.

7.
I am happy to elaborate on these brief written submissions in an oral submission to the committee if that is the wish of members of the committee.

David V Williams
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