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I wish to present my submission to the Select Committee in person,  and preferably in Auckland.  

I oppose the Foreshore and Seabed Bill in its entirety.  

· The Bill is a serious breach of Te Tiriti o Waitangi and creates future grievances.

· The Bill is unwarranted and it is inconsistent with government attempts over recent years to redress grievances, to acknowledge the Treaty and to establish a spirit of reconciliation and cooperation between  Maori and the Crown. 

· The Bill discriminates against Maori.  The Bill violates natural justice and basic human rights.

1. Introduction

I am a Pakeha New Zealander.  My ancestors came to this country from England in the 19th century.  I am a mother of two young adults.  We live close to the water’s edge, beside the Mangemangeroa, a small estuary near Auckland.   Our lives are inextricably interwoven with the rise and fall of the tides, the life on the foreshore and the environment of this country.  I appreciate the fact that the Treaty of Waitangi gives me and my descendants a place in this country, and I am committed to seeing that the Treaty is honoured.  I work in a tertiary institution as a lecturer and Treaty workshop facilitator.

2. The Bill is a serious breach of Te Tiriti o Waitangi.

By vesting foreshore and seabed in the Crown this Bill extinguishes Maori property rights and is a serious breach of the Treaty of Waitangi.

The Treaty gave the Crown the right to govern (in Article One) and at the same time the Crown accepted the responsibility (in Article Two) to ensure that Maori retained tino rangatiratanga over their taonga (which include the foreshore and seabed) and the Crown accepted the responsibility (in Article Three) to ensure that Maori had equal rights.  The government is bound to fulfil these responsibilities, for as long as it retains the right to govern.  

Parliamentary sovereignty must therefore be qualified by the responsibility to make sure that Maori have absolute authority (tino rangatiratanga) over the things they care about (their taonga).  The Principles of the Treaty, as defined by David Lange in 1989, noted that parliamentary sovereignty “is  qualified by the promise to accord the Maori interests specified in the second Article an appropriate priority” (see attached copy of the Principles).

At the very least, Article Two (in the English Version of the Treaty), guarantees Maori possession of their lands, forests and fisheries.  In the 19th century, Maori customary ownership of land was recognised, and the Crown found a range of ways to convert customary ownership of land into freehold title so that the land would become available to be purchased by Europeans.  For the government to now redefine customary ownership as no more than a tightly restricted handful of specific use rights is hypocrisy in the extreme.  

The proposed “Ancestral Connection Orders” offer nothing new or meaningful to Maori, but merely duplicate what is already provided for, under the Resource Management Act.  Instead of being in a position of authority over their own taonga,  under this Bill Maori will be disempowered and become supplicants, under the authority of a judicial process.

The fact is that the tino rangatiratanga (absolute authority), guaranteed to Maori in Article Two of the Maori Text, amounts to more than, not less than, the possession of land.   The Waitangi Tribunal describes  tino rangatiratanga and explains that use rights were but one part of the authority to be protected under Article Two  (see Wai 1071, section 2.1.5).

Dr Michael Cullen confirmed to the Labour Party Regional Conference in Gisborne (27 April 2003) that: “the Treaty proper exists only in its Maori version”.   Article Two therefore guarantees that Maori will have absolute authority (tino rangatiratanga) over their lands, and not simply the continued possession of their lands.
In 1870, Judge Fenton of the Native Land Court found that Hauraki Maori had ownership rights to the foreshore.  Over a century later, when the government moved to introduce Individual Transferable Quotas for fish, the Court found that Maori had rights to the sea that had never been sold or leased.

To vest the foreshore and seabed in the Crown, as this Bill proposes, will be a confiscation on a huge scale - but similar to the confiscations of the 1860s.   It makes no difference whether land is under water or under forest.   If it has never been sold then it still belongs to the hapu!  

New Zealanders have a strong sense of fair play.   In the past most New Zealanders had little knowledge of the country’s founding document, but today much information about the Treaty is available in books and on the internet.  More and more New Zealanders are gaining an understanding of the Treaty.   I, myself, am only one of a team of Treaty educators at my workplace, but around 1,000 people a year attend the Treaty workshops that I facilitate.   When people have had the chance to read and understand the Articles of the Treaty, and to find out how the Treaty’s promises have been violated over the years, it is my experience that they inevitably come to the conclusion that what this Bill proposes is very wrong.   People are shocked and saddened to find that this government is set on such a dishonourable course, and that instead of finalising the resolution of grievances and entering a period of reconciliation, New Zealand is about to be plunged into a new era of Treaty grievances and racial tension.
3. The Bill is unwarranted and is inconsistent with other recent government actions.

This Bill, which threatens to divide our society, is completely unnecessary.  At Okahu Bay and Lake Taupo, arrangements have been made that successfully provided for the needs both of Maori and of the general public.  These agreements could have been used as a model for the resolution of the foreshore and seabed issue.   

Maori have, many times over, proved their willingness to show generosity and to take into consideration the needs of tauiwi (non-Maori) New Zealanders.   There is every indication that genuine consultation with Maori would have (and in fact still could) produce a solution satisfactory to all parties, such as was achieved for Orakei and Lake Taupo.

The Foreshore and Seabed Bill will undo a lot of the good work that has been achieved over the last 20 years.  New Zealand has had reason to be proud of the steps that have been made since 1984 to address Maori grievances, to face the past with honesty, and to build a nation founded on the Treaty of Waitangi in a spirit of justice and cooperation.

Under the terms of Te Tiriti o Waitangi (the Maori Text), the Crown is obliged to negotiate with its Treaty partner.  This government, however, has ignored Maori people’s unequivocal rejection of its policy.  The government is using its power to repress and to subjugate its Treaty partner.  All those involved in the passing of this Act will come to share the shame of a bully who has used power unjustly.

4. The Bill discriminates against Maori and violates basic human rights

This Bill removes all meaningful ways for Maori to have their rights investigated and legally recognised (clauses 9 and 10).  The government has intervened to prevent Maori access to the Courts and has denied to Maori due process of law.   Crown rights and private rights will not be affected - only Maori rights are to be taken away.   There is no statutory promise of compensation, and any redress will be entirely at the grace and favour of the Crown.  This is racial discrimination, and a clear breach of Article Three.  Equality under the law is a fundamental tenet of Article Three.

There is no justification for this discrimination.  The Crown’s objective of ensuring public access could have been achieved without resorting to such draconian measures.  Time could have been devoted to genuine consultation and negotiation with Maori and, (see section 4 above), models used successfully at Orakei and Taupo could have been utilised.

Clause 29 of the Bill allows a group to apply to the High Court for a finding that, but for the Crown’s ownership of the foreshore and seabed, it would have held  “territorial customary rights”.  If the High Court found in favour of Maori, a fair-minded person would expect Maori to then be entitled to compensation at market value, as would happen under the Public Works Act.  But no – this Bill commits the Crown to no more than a “discussion” (Clause 33)!

The proposed legislation appears to be in breach of New Zealand’s own Bill of Rights Act.  It is also inconsistent with New Zealand’s international legal obligations.  The right to own property and not be arbitrarily deprived of it, and the right to equality and non-discrimination before the law, are fundamental tenets of international human rights, and feature in the Universal Declaration of Human Rights and in the General Recommendations of the Committee on the Elimination of Racial Discrimination.

International human rights exert influence over nations mostly by means of public shaming.  All New Zealanders will share in the humiliation of international disapprobation.  We New Zealanders have always taken pride in being “good sports”.  Many New Zealanders remember the proud feeling of holding the moral high ground while supporting international disapproval of the racist policies in South Africa.   I thought my children would never see the day when, travelling overseas, they would have to feel ashamed to admit to being New Zealanders.  The Foreshore and Seabed Bill threatens to destroy New Zealand’s reputation as a nation that upholds human rights.

It is not too late for the government to take notice of the Waitangi Tribunal, to put aside this Bill and to, instead, seek a resolution that is fair, just and honourable.

5. Conclusion

I ask that the Committee recommend that:

this Bill be abandoned and that the Government enter into true dialogue with Maori to find a constructive solution based on Te Tiriti o Waitangi
GV Daley
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