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I consider that this Bill cannot become acceptable through the process of amendments, but that constructive alternative models are available.

If the Committee wishes to proceed with the Bill, I consider it needs to be redrafted to focus on five key points only.  These are

· ensuring public access to the foreshore and seabed

· protecting the foreshore and seabed from further alienation 

· compensation for any reductions in property rights suffered by any specific parties

· that the legislation apply only for 10 years, and 

· that within that period the government negotiate with Maori an effective long term solution.

I wish to be heard, preferably in Auckland.

1
Introduction  

I am a Pakeha, that is a non Maori, Caucasian born and bred New Zealander (with family members having arrived here in the 1840s and the 1870s). I love beaches and the sea.  They are part of my heritage as a New Zealander.  However public access to our beaches, to the foreshore and seabed should be protected in ways that respect current property rights.  These property rights include fee simple title, as well as Maori customary rights, which are currently not well defined in law.

2
Pride in history of redressing past wrongs

I am proud of all that successive governments have done over the last nearly 30 years to redress historical wrongs to Maori.  I accept that the compensation given to Maori has been symbolic rather than a reflection of the real financial losses involved.  The apologies given, and the compensation have however enabled Maori iwi, hapu and individual Maori to regain their sense of mana as tangata whenua, and to build a strong base from which to move forward positively.  This process has been central for New Zealand society to develop a more just, honourable, inclusive and constructive future for all New Zealanders.

Key concerns about the Foreshore and Seabed Bill

3
A racially targeted Bill?

The Bill respects the rights of those property owners who have fee simple title to any parts of the foreshore and seabed.  But it takes away the rights of any other parties who may have property interests where these are not currently in fee simple title.  

In other words, the Bill targets the rights Maori may have in the foreshore and seabed.   It removes the ability for Maori to achieve fee simple title.  Any compensation for the loss of customary rights is at the discretion of the Crown. 

Maori have been told to use due legal process.  Though that has been both costly and time consuming, Maori have followed such process.  To remove this at the point when Maori have the ability to test their ownership rights to the foreshore and seabed is unjust. The Court of Appeal decision makes clear that only in rare cases is fee simple title likely to result from Maori customary interests in the foreshore and seabed.

4
The creation of further Treaty of Waitangi wrongs

The current Bill threatens the progress made over the last three decades, because of its potential creation of a further round of Treaty grievances through an unjust and unfair removal of due legal process.  Like many New Zealanders, I am frustrated by the slowness of the Treaty claims resolution process.  This Bill, in adding another whole layer of claims will simply extend that process by decades, when with care, creativity and respect the establishment of further grievances can be avoided. 

5
New costly, ineffectual and uncertain mechanisms for Maori

The Bill suggests replacing current Maori property interests in the foreshore and seabed with ancestral connection and customary rights orders.  These mechanisms must be applied for to the Maori Land Court by 31 December 2015.  They will be costly and difficult to achieve, and are likely to be ineffectual.

To achieve ancestral connection orders, Maori must be able to show continuous connection since 1840 with an area.  The Maori Land Court can grant multiple orders for the same areas to different iwi and hapu, which would suggest that these will be of limited value.

Customary rights orders require, for example, that Maori demonstrate relevant uses, activities or practices are integral to their tikanga, and that these have been exercised in a “substantially uninterrupted manner since 1840…”.  Even if the lack of exercising of these rights flows from the actions of others, including as a result of action by the Crown, a customary rights order cannot be made.  The exercise of such orders is limited to reflect the scale, extent and frequency of the activities.  This essentially cuts across the development rights that sit with a holder of fee simple title (and which Maori were checking through the legal process).

Nor does the Bill adequately protect wahi tapu.  If the Maori Land Court makes a finding about wahi tapu, and refers it to the Attorney-General and Minister of Maori Affairs, any action is at their discretion.  

6
Appropriateness of changes to the Resource Management Act

In addition, the Bill’s suggested changes to the Resource Management Act appear to be somewhat at odds with the current review of that Act.  One of its objectives is to support the efficient and effective administration of the Act.  However decision makers under the Act are now to have further matters to consider when making decisions.  These include customary rights orders as matters of national importance under section 6 (g) of the Act.  In considering whether an activity will have a significant adverse effect on a customary activity a consent authority has to consider whether the customary activity can be exercised only in a particular location, and whether the extent to which an application requires exclusive use of an area.  

7
Lack of a consistent management approach

The management approach suggested in the Bill is not consistent with other successful and inclusive management approaches.  How many Aucklanders are aware that the seabed at Okahu Bay was returned to Ngati Whatua in the early 1990s?  How many New Zealanders are aware that the lakebeds of both Lakes Taupo and Waikaremoana are owned by the local iwi?  

The Bill does not adequately address key public concerns

8
Inadequate mechanisms for protection of public access

The Bill does not ensure the long term protection of public access to the foreshore and seabed.  Under clause 6, 12 and 21 limits may be imposed on public access, under this or other statutes.  There is no guidance as to what appropriate reasons for such restrictions might be.  

For example, clause 21 appears to allow any Government Minister and the Minister of Conservation to restrict or prohibit public access to the foreshore and seabed.  Clause (5)(b) states that reasons must be given, but no guidance as to appropriate reasons. The Minister of Defence and other Ministers that may want to restrict public access in the national interest already have these powers under existing statutes [see clause 23(1)].
9
The Crown can further alienate parts of the foreshore and seabed

The Bill would give the Crown ownership of the foreshore and seabed.  However it does not require the Crown to maintain its ownership in perpetuity and so does not prevent the Crown from alienating parts of the foreshore and seabed.  Clause 12(2)(a) of the Bill allows the public foreshore and seabed to be alienated simply by an Act of Parliament, not by a referendum or any other mechanism that allows a majority of New Zealanders to determine the outcome. Clause 12(2)(b) on Section 355 RMA, is a reclamation provision.  Reclamation is, of course, one way of alienating the foreshore and seabed by making it land. Such land may then be able to be privatised.  

10 An inconsistent approach: the question of fee simple title

As indicated above under 3, this Bill has an inconsistent approach to those with ownership rights in the foreshore and seabed.  It strips away the ownership rights of one group of owners, Maori with customary rights interests.  It protects the ownership rights of other parties, that is, those with fee simple title.  

If Crown ownership of the foreshore and seabed is so important, why is the Crown not requiring that fee simple ownership interests be bought from current owners?  At the very least, why is that not required at the time that a property is sold?  Clause 15 acknowledges that the Crown may purchase or acquire an interest in any part of the foreshore and seabed that it does not own.  However this is at the Crown’s discretion.

Remedies to meet the above concerns

It is possible to create win-win solutions that respect the current rights of Maori to due legal process, and the New Zealand public’s concern to have access to the foreshore and seabed, and to ensure that the seabed and foreshore is protected in perpetuity, and not alienated.

11
One option: withdraw the Foreshore and Seabed Bill 

My strong preference is for the Foreshore and Seabed Bill to be withdrawn, and for the government to have a longer discussion and to negotiate with Maori to resolve the foreshore and seabed issue, as recommended by the Waitangi Tribunal. 

This approach would enable due legal process.  Maori could take a case in the Maori Land Court. If the government did not like the decision, it could appeal to the Maori Appellate Court. This would gain sufficient time to do some serious thinking and to work with Maori on how to resolve the issue in a just and considered way.  Public access and inalienability could be the government’s bottom line in negotiations.

12
A second option: focus the Bill far more tightly

Given concern about public access to and inalienability of the foreshore and seabed, if the Bill proceeds, I would recommend that the Bill:

· ensures that any future freehold titles granted will be limited by requirements for public access to the foreshore and seabed 

· ensures that any future freehold titles granted will be limited by requirements that prevent any further alienation of the foreshore and seabed (ie if successful, iwi or hapu could not onsell their titles)

· that the government compensate those affected by the restrictions on their legitimate property rights
· has a sunset clause of 10 years

· includes a requirement that the government work with Maori to resolve the issue within the 10 year timeframe

This approach has the advantage of retaining due legal processes at least to some extent, while providing the time needed to resolve the issue. Maori would be able to achieve title where they could prove their case for it, but public interests would be protected.

13
Other work to be done

Regardless of which of the above two options is preferred, the government should

· immediately initiate meaningful discussions with Maori

· outline to the New Zealand community its key negotiating planks, so that the public can see whether its concerns are protected

· further investigate consistent, enduring and effective ownership and management approaches to the foreshore and seabed and other land areas affected by waterbodies (eg, lakes and rivers) that are respectful of both Treaty partners and protect both public and Maori interests.  The Okahu Bay, Lake Taupo, Lake Waikaremoana solutions warrant further investigation.  

· respect the rights and responsibilities of those with interests in property, whether this is through fee simple title, or customary rights.

My hope is that the Select Committee process will highlight to the government realistic alternative options for the resolution of concerns over the foreshore and seabed.  Such resolution would build positively on our history of redressing past wrongs, and avoid the creation of further wrongs.  It would demonstrate a willingness to listen and respond to concerns in ways that respects the rights and interests of all New Zealanders.  It would demonstrate a commitment to and support a fair, inclusive and constructive future for New Zealand society.

Kathleen Ryan
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