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Select Committee Office

Parliament Buildings

Wellington
Submission on the Foreshore and Seabed Bill, 2004

1. This submission is made on behalf of:

Methodist Social Action, Nelson,

c/-  4 Lichfield Street, Stoke, Nelson 7001

Correspondence should be addressed to:

The Rev Gary Clover, at the above address.
Methodist Social Action, Nelson, is a committee of the Nelson, Marlborough, West Coast Synod of Te Haahi Weteriana O Aotearoa / The Methodist Church of New Zealand, made up of representatives from the Methodist parishes of St John’s (Nelson City), Stoke, and Waimea (Richmond and Wakefield). Methodist Social Action is charged with assisting Methodist and Co-operative Venture parishes within the Synod’s area to promote policies, and to participate in providing social service activities, which develop community well being in the Synod area, according the Methodist Church’s emphasis of “Breaking The Cycle”. 

2. I wish to be heard by the Select Committee in person. If the Committee does not hear submitters in Nelson, then I would prefer to be heard in Wellington. Thank you.

3.   I obtained  my MA (First Class) in 1973,  in the areas  of early New Zealand history,

at Auckland University’s History Department under Professors Keith Sinclair and Keith Sorrenson, and Dr Judith Binney, my tutor. So I make this submission on behalf of Methodist Social Action, Nelson, from out of my particular scholarly and theological training, and interest in all matters pertaining to early colonial New Zealand and missionary history and the Treaty of Waitangi. The near total lack of recognition by New Zealand’s Parliament and judiciary of the common law provision of collective  tribal “aboriginal” title and customary rights as described by the Treaty and upheld by five centuries of International Law and British Colonial Law precedence, I find to be an especially troubling feature of our political history. As a 5th generation Pakeha New Zealanders whose family has been in this land since 1843 I am totally opposed to the passage of the Government’s Foreshore and Seabed Bill.

4. It is my understanding, supported by legal advice I have obtained, that in the case brought by eight top-of-the-South-Island iwi seeking recognition of their possible customary ownership of  the foreshore and seabed in the Marlborough Sounds, the Court of Appeal last June 2003, particularly in Mr Justice Tipping’s judgment, held that, “Maori customary title… had not been legislatively extinguished, and that the Maori Land Court had jurisdiction to investigate whether the foreshore and the seabed of the Marlborough Sounds was Maori customary land.” “[U]nless there is a clear act of extinguishment customary rights/title remains in place.” By such parliamentary statutes as the 1950 Harbours Act and the 1977 Territorial Sea and Exclusive Zone Act, the Crown does have the right of “radical title” to regulate the foreshore and seabed, at least by the provisions so defined by these statutes. But their allowing for Crown regulation is not the same as “legislatively extinguishing” Maori tribal “aboriginal” title or customary rights.

5. In the absence of specific legislation (until now) extinguishing tribal “aboriginal” title, I contend, therefore, that tribal “aboriginal” title continues. So, it is grossly misleading political hype for some political parties to claim the Government’s bill “practically gifts” Maori the foreshore and seabed (See Jane Clifton, “Politics”, New Zealand Listener, April 24th, 2004, p15), and that its provisions amount to granting iwi and hapu a right of “veto” over other New Zealanders rights to seek to exercise development options under the Resource Management Act. To the contrary, I put much more weight on the analysis of Mr Grant Powell, Te Tau Ihu’s legal counsel for the past ten years. He contends that the bill is a “show of justice”. “There is nothing in the Bill that gives Maori in any way anything that is substantive.” And, as regards “ancestral connection” and “customary rights” orders, “what the Crown is offering in the Maori Land Court process is “actually not worth a lot. The Office of Treaty Settlements can give the exact same thing through the Treaty settlement process”, or the Resource Management Act. (Grant Powell, “Analysis of the Foreshore and Seabed Legislation”, address notes, Ponsonby Catholic Church, May 17th, 2004, pp.1-2. From video by the ‘Ecumenical Coalition For Justice’ )

6. In summary, my reasons for why I totally oppose the Bill are as follows:

· In the interests of positive race relations between Maori and Pakeha, I support the rights of iwi and hapu, and Maori as the indigenous or host people of this country, as guaranteed by Articles Two and Three of Te Tiriti O Waitangi, and we Tangata Tiriti honour the Treaty agreement. However, the Bill is a total breach of the Treaty of Waitangi because it will result in a major confiscation of potential tribal “aboriginal” title, and a downgrading of customary rights to being mere “specific use rights” which are a shadow of their totality, in that neither iwi and hapu tribal authority, nor their kaitiakitanga, or guardianship obligations, are recognized by the Bill.

· The Bill violates such international human rights standards and conventions as the International Declaration of Human Rights, the International Convention on the Elimination of All Forms of Racial Discrimination, and the Draft UN Convention on the Rights of Indigenous People.

· The Bill is discriminatory because its denial of due process only applies to Maori. It takes away from the Marlborough iwi, and all other other iwi and hapu (including Chatham Islands iwi in their claim for Te Whaanga Lagoon), their common law legal rights to have their day in court. Yet, non-Maori New Zealanders are granted the right to seek notional “customary” rights over the foreshore and seabed before the High Court. That is totally unjust.

· This provision takes New Zealand all the way back to the Crown’s “jurisdictional bar” against allowing the Native Land Court to investigate tribal “aboriginal” title and customary fishing rights over the Thames foreshore and seabed, which arose from the 1870 Kawaeranga decision and which was enshrined in the Shortland Beach Act of 1872, but which the repealing of the Harbours Act and Maori Affairs acts in 1991 and 1993, and  passage of Te Ture Whenua Act 1993, finally removed. This Bill’s restored “jurisdictional bar” must be removed and the common law right of free access to the courts guaranteed to Maori as British subjects must be restored.

·  The Bill is inconsistent with joint-governance arrangements that already are in place with Ngati Tuhoe as regards Lake Waikaremoana, Ngati Tuwharetoa over Lake Taupo, Ngati Whatua over the Okahu Bay public reserve land, and the December 2000 agreement between the Whanganui iwi, Te Haunui-a-Paparangi, the Crown, and the Wanganui District Council, to adminster the Moutoa Gardens. All of these arrangements offer real models of partnership between the Crown and Maori and should be followed for the foreshore and seabed also.

· Furthermore, to return to the analysis of Mr Grant Powell, should the Bill be passed in its present form without being amended in the ways I have suggested above, “iwi/hapu will be in a position where they are forced to 

i. commit extensive resources to having certain customary rights identified

ii. but will have even less legal recognition of such rights than is possible at the present time

iii. and will remain excluded from decision making relating to allocation of resources and regulation of activities in the coastal marine area.”
· Specifically, I refer to the following provisions of the Bill:

i. Part One, vesting full ownership in the Crown, and especially Clause 11:1, needs to be thoroughly re-drafted to recognise that in common law, “customary rights”, as “aboriginal” title, amounts a form of collective tribal ownership which equates to a tribal political “customary authority” which, as defined by the Waitangi Tribunal, includes, “mana tuupuna, mana moana, and mana whenua”, all aspects of the exercise of tribal authority.

ii. Clauses 6 and 7 need to be re-drafted to make explicit a public right of access for “recreation”.

iii. Part Three, Clause 38 needs to be re-drafted to allow for an open-ended right of iwi and hapu to apply for an “Ancestral Connection” order. The December 2015 limit should be abolished.

iv. Schedule One, Clause 2 prescribes that a “Customary  Rights”  order  in  Part  Three  can only be granted where a customary practice has occurred in a “substantially uninterrupted manner since 1840.” Yet, Grant Powell quotes a Queens Counsel’s recent declaration that “in international law [this] is not an integral part of any customary right test. (Refer, Grant Powell, “Analysis of the Foreshore and Seabed Legislation”, address notes, May 17th, 2004, pp.5-6.)

v. Sub-Clause 2 has a really proscriptive provision of “unchanged continuity” whereby tribal customary usage “cannot be substantially interrupted, and will be prevented by any enactment or rule of law, even if this has now ceased or overturned”. (Powell, “Analysis” notes, p.5)

vi. Clauses 46 and 93, do recognise a commercial benefit, but because the scale and frequency has to be the same as since 1840 this effectively rules out any commercial or developmental innovation that is not integral to tikanga Maori.  

vii. Lastly, far from iwi or hapu having an effective right of veto over any commercial foreshore and seabed development, Clause 93 in fact gives a potential power of veto to the Consent Authority through its very wide discretion to determine whether a customary right, as so determined by the Maori land Court, may be shifted, over-ruled, or by-passed altogether.

· The Bill as it stands, does not even adequately protect the recreation rights of 

all New Zealanders to access the foreshore and seabed. I quote Professor F.M. 

Brookfield, Emeritus Professor of Public Law at the University of Auckland

(Refer, Letter to the New Zealand Listener, May 22nd, 2004, p.8):

“Under common law,  ownership  of the foreshore  and seabed  (whether by

the Crown  or Maori or  anyone else)  had  to be subject  to public rights  of 

fishing and navigation. These rights have never been extended generally to

include purely recreational use. Certainly, that needs to be done. In short, what is needed is legislation that

i. in accordance with the Appeal Court’s decision, recognizes that at common law, Maori [tribal] customary title in foreshore and seabed may exist;

ii. ensures that it is subject to public rights, including those of recreation;

iii. prevents the title from being converted to freehold (and then exploited on the market).

That would better reconcile Maori rights, interests and expectations with those of the general public than the government’s Bill.”

· The Waitangi tribunal recommended to the Crown that it engage in a “Longer Conversation” with Maori. To this end, for the sake of the human rights of Maori, and the need for preserving good race relations throughout New Zealand, this Bill should be withdrawn and a proper process of true dialogue and consultation between the Government and Maori be put in place to explore how the full customary rights of iwi and hapu, including the full tribal political authority, and kaitiakitanga and guardianship obligations, guaranteed by Te Tiriti O Waitangi and enshrined in common law “aboriginal” title, may be enshrined in legislation, along with the legitimate longstanding rights of the general New Zealand public to fishing, navigation, and “recreation”  access to the foreshore and seabed.

7. It is for these reasons as given above that I oppose the Bill as it currently stands and ask that it not proceed unless substantially amended as outlined above. I acknowledge that this may not be politically expedient for the Government in today’s political climate. However, in order that our children and grandchildren  don’t have a further fifty years of grievance-led upheaval and civil strife to deal with, on the scale of the 1995 Moutoa Gardens demonstration, or worse, I urge the Select Committee members to do the right thing and either delay passage of the Bill as it now stands until after the next General Election, or to amend the legislation in a manner which gives full sway to the age-long “aboriginal” title and “customary usage” rights of iwi and hapu. 

8. I close with the following quote from an address to the American nation by the late John F. Kennedy, President of the United States, on June 11th 1963: “Where legal remedies are not at hand, redress is sought in the streets in demonstrations, parades and protests, which create tensions and threaten violence – and lives.”

9. Members of the Fisheries and Other Sea-Related Legislation Select Committee, you have the future well being of our entire nation in your hands. Either you restore the centuries old rights of iwi and hapu to exercise their “mana tuupuna, mana moana and mana whenua” over the seabed and foreshore, but now in a true partnership with the Crown for their better governance on behalf of all New Zealanders. And you restore iwi and hapus’ common law right as British subjects to seek legal redress through the judicial and political process within the rule of law. Or you subject our nation to a continuing eruption of demonstrations, parades, hikois, and protests and their inevitable tensions and threat of violence to lives and property. We cannot return to the bad old days of “jurisdictional bars” preventing the tribes’ from seeking a determination of the nature and extent of their customary authority and customary rights over the foreshore and seabed through due process. 

10. Signed, July 5th, 2004

Rev Gary A. Clover, MA, BD, Dip.NZLS, 

on behalf of Methodist Social Action Nelson.

Foreshore and seabed submissions http://www.converge.org.nz/pma/fssubs.htm
