12 July 2004

 A SUBMISSION 

TO THE SPECIAL SELECT COMMITTEE ON THE FORESHORE

AND OTHER RELATED SEA MATTERS;

On the Foreshore and Seabed Bill.

INTRODUCTION.

This submission is from a Pakeha women’s group NGA WAHINE TAU IWI o TE TIRITI O WAITANGI.

We wish to appear before the Special Select Committee to speak to our submission.

Contacts are: Anne Wells and Elizabeth Thompson, Wellington.

OUR ORGANISATION: We are an organisation that started in 1997 for pakeha/tau iwi women seeking further knowledge about Te Tiriti o Waitangi; exploring and discussing information relating to our responsibilities as a treaty partner; honouring the treaty; issues of justice for Maori and establishing a fair and just society for all people living in Aotearoa/New Zealand. Our aim, therefore, is to work towards greater understanding of a flourishing Treaty-based society, honouring Te Tiriti o Waitangi. 

 Since its beginning, the group has continued to meet regularly to learn about the 

 Declaration of Independence, Te Tiriti o Waitangi, to visit places of regional

 Significance to local iwi and hapu, to visit marae, to discuss pertinent issues such

 Decisions of the Waitangi Tribunal and the work of the Privy Council and to

 Organise Treaty-related workshops. The group has 8 active members, but each year at least 100 women have had the opportunity to explore and discuss issues. 

Members of the group have professional links to diverse area such as social research, health, human rights, counselling, AVP, peace education and community development.

Women from twenties through to seventies have attended the group and its  Workshops; and its has worked closely with other groups with a similar focus.

SUMMARY: 

We strongly oppose the Bill and demand that the Bill be withdrawn.

We consider that the purpose and the process of the Bill are wrong as they breach the articles of Te Tiriti o Waitangi; destroy the Treaty relationship; breach international human rights agreements and breach the Waitangi Tribunal decision in March 2004.

It is unjust and immoral in its intent.

 We wish to make the following comments:-

CLAUSE 3 (A) : PURPOSE:

This clause breaches Te Tiriti o Waitangi, Article 1, with an inappropriate assertion of kawanatanga in that the Crown has determined the process of formulating/drafting the Bill as it did not involve both parties to the treaty. The assumption of Crown ownership of the foreshore and seabed breaches Te Tiriti o Waitangi, Article 2, as it extinguishes tino rangatiratanga. It breaches Te Tiriti o Waitangi, Article 3, as it has denied iwi/hapu the due process of law with the Court of Appeal case. There is no guarantee that the Crown will not remove legal rights from other people in a similar manner. Although the Bill has established a new process of legal redress, this only takes effect after the Crown has already taken away legal rights.

We are deeply concerned about the breaches of human rights and the racism that is inherent in the Bill. Maori are being treated with discrimination, their rights to recourse to justice through the legal system are being seriously eroded. This is contrary to the Universal Declaration of Human Rights (UDHR), article 7, the International Covenant on the Elimination of All Forms of Racial Discrimination

(ICERD) and the International Covenant on Civil and Political Rights (CCPR). As a result, the internationally good reputation of Aotearoa/New Zealand on human rights is in jeopardy. As well as concern at the implications of this Bill for Maori, this Bill sets a precedent and is a reminder that the human rights we enjoy are very fragile and can be eroded by legislation. 

Whilst this clause protects property rights of private owners, the rights of Maori

that recognised in Te Tiriti o Waitangi, in tikanga and in common law are taken away. This is racist and in breach of UDHR Articles 7, 8 and 17, CCPR Articles 2 and 26, and ICERD Articles 2, 5, 6 and 25.

CLAUSE 11: OWNERSHIP AND MANAGEMENT OF PUBLIC FORESHORE.

CLAUSE 12: PUBLIC FORESHORE AND SEABED NOT TO BE ALIENATED: 

The full legal and beneficial ownership of the public foreshore and seabed is being vested in the Crown, so that the public foreshore and seabed is held by the Crown as its absolute property. Reference here clearly excludes areas currently held in fee simple or alienated titles, such as privately owned properties, harbours and marinas. These private titles are upheld while the customary entitlements to hapu and relevant tangata whenua are being removed. In the Ngati Apa decision of the High Court, Maori with ccustomary entitlements were given a pathway for verification of those titles through the Maori Land Court. This was a pathway of due process. Inherent in this legislation, the Crown is over-riding the due process. This constitutes a breach of rights or the order of the suspension of habeus corpus in the 1860’s Suppression of Rebellion legislation As stated earlier, due process is a right for all citizens and is safeguarded to hapu in article 3 of Te Tiriti o

Waitangi. In the Ngati Apa judgement, it was held that customary titles to the foreshore and seabed are continuing and that these have not been extinguished, In common law, aboriginal title is to be upheld and can only be extinguished through the willing consent of customary title holders. There is clear evidence through consultation hui and hikoi that the customary title holders have not consented to the foreshore and seabed being extinguished and be vested in the Crown. As clearly recorded in the Waitangi Tribunal Report 2004, the proposed vesting of title in the Crown constitutes a breach of Te Tiriti. 

The provision that the Foreshore and Seabed be held as inalienable except by an act of Parliament or under section 355 of the RMA, is a weak provision of inalienablity. There needs to be a much stronger guarantee that the foreshore and seabed to be inalienable. Crown regulation and defined exercise of customary rights, bear little resemblance to the customary rights guaranteed in common law. 

In this clause the Crown claims ownership of the foreshore and seabed preserving it forever. We are concerned as to what guarantee is there that the Crown will not sell this ásset’ under another act of parliament. Experience over the past twenty years has shown that the Crown will and can take this action. If land is vested in the Crown under other legislation, such as the Public Works Act, it is offered back to the original owner or compensation is offered. 

 In addition, the assumption of Crown ownership has meant a redefining of

 Customary/ancestral title without agreement of both treaty parties. This is again a

 breach of Te Tiriti o Waitangi and discrimination against Maori.

CLAUSES 3C, 35, 39:

In creating the term ancestral rights, which have to be established and used in place of customary rights, Maori have to prove what has been theirs since before

Pakeha came. By insisting that ownership must be continuous since 1840, this Bill

Is not making allowances for what has been taken (often illegally or unjustly) in the interim. Similarly CLAUSES 68 and 112 mean that Maori will have to register their customary rights which have been very narrowly prescribed. 

CLAUSES 28,29, 35 AND 111: 

 The customary rights orders defined here will only declare that Maori have rights

 they would have had if the Crown hadn’t taken them away.

CLAUSES 64 (1) AND (2): EXERCISE OF CUSTOMARY RIGHTS ORDERS

 FOR COMMERCIAL BENEFIT:

 We are concerned that there is racial discrimination in limiting the right of

 development to that which was practiced in the past is a limitation which is not

 inflicted on non-Maori. At the same time, Maori are supposedly being encouraged

 to become financially independent. This Bill is therefore limiting the potential

 development as well as breaching the human right to be able to participate in

 development.

RECOMMENDATIONS:

 The Crown must honour Te Tiriti o Waitangi and international Human Rights  Covenants by withdrawing the Bill and beginning the process of a positive and true  Treaty partnership, agreed to by both parties. The Bill creates more uncertainty,  confusion and conflict and therefore grievances. Protection under legislation is not  guaranteed and is not in the interests of all people. It is unjust, unfair and  unnecessary.

 It is possible to make legal and political provision for shared sovereignty under a written constitution, such as Canada and US, that includes Te Tiriti o Waitangi and the Bill of Rights and which protects rights of indigenous/aboriginal peoples and rights of other minority groups. In the Foreshore and Seabed, there is an opportunity for provisions to made to uphold rangatiratanga and customary titles, alnog with crown governance responsibilities. Certainly of title, required in GATS agreement, may be expressed through a form of divided or share-sovereignty. 
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