Clerk of the Fisheries and Other Sea Related Legislation Committee, 

Select Committee Office, Parliament Buildings, Wellington

Foreshore and Seabed Submission, 

PO Box 55, 

Wellington; 

To the Government of New Zealand

and her Majesty the Queen of England.

cc Helen Clark – Prime Minister

cc United Nations Secretariat for Human Rights

cc NZ Human Rights Commission.

cc Peace Movement Aotearoa

Greetings to you who have the responsibility for protecting the values and future of our nation.

As a Pakeha aghast at the legality of what is going on, I write this submission to remind you that the Foreshore and Seabed Act you are attempting to draft is not to counter a claim by Maori for ownership, but rather another belated claim by government to confiscate something that was never relinquished by Maori.

1. One does not have to be a lawyer to know that the Treaty of Waitangi was a legally binding agreement made between the Crown and Maori in 1840, that was entered into and signed in good faith by both parties at the time.  Under British and New Zealand Common Law it is thus an enforceable contract.
2. I refer to the English Version of the Treaty as signed, (attached as an appendix) which I have obtained from the NZ Government Website namely: http://www.govt.nz/en/aboutnz/?id=77737fd3275e394a8ed9d416a72591d0 Despite the wide variations between this and the Maori version which is also contained and translated on the above website, I will use the English version to make my points so English readers and lawyers can protest no confusion with the language.
3. Since the signing of the Treaty, the Government assumed a position of political power which was not representative of the interests of both signatories of the Treaty and passed many laws that were part of a colonising process that had the effect of depriving Maori of their land, mana and self esteem.  One does not need to look closely at history to understand that this legislation and resultant NZ government action over that time paid little respect for the basic human rights of the indigenous people concerned, refer UN Draft Declaration on the rights of indigenous people http://ods-dds-ny.un.org/doc/UNDOC/GEN/G94/125/10/PDF/G9412510.pdf?OpenElement (or if you are blocked access to the official UN site documents you will find a copy of it at http://www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.2004.81.En?Opendocument or http://www.cwis.org/drft9329.html ) Many of the Crown’s actions contravened the treaty terms and would in retrospect be considered illegal, so many subsequent contractual transactions could be ruled as nul and void. The re-researched official historical record of the Land wars and the effect of Maori Affairs legislation over the years is substantiated by official apologies that the government has now made in connection with many treaty claims. 

4. New Zealand’s colonial history with its land and resource confiscation, forced relocation, spread of disease, destruction of infrastructure crops and villages, institutional manslaughter, wrongful imprisonment without trial etc, forced Maori into dependency mode and destroyed their once strong long term economic base.  If they chose to take a litigious stance, then this would result in breach of contract settlements and loss of future earnings claims that would make the current treaty payments look like play money.  Had the government been dealing not with Maori but instead a multinational company with the assets to purchase its own legal representation, then there is no way that it would even contemplate this Act which amounts to confiscation of the few remaining Maori assets and legal rights.  Enough is enough - this Act contravenes the Treaty of Waitangi and many clauses of the UN Draft Declaration on the Rights of Indigenous Peoples.

5. I refer to article 2 in the Treaty that guarantees “…. the full exclusive and undisturbed possession of their Lands and Estates Forests Fisheries and other properties which they may collectively or individually possess so long as it is their wish and desire to retain the same in their possession…..”    It was land that the settlers desired, and this Treaty and subsequent actions resulted in almost all the most desirable acreage being alienated from Maori ownership. It is only now that the commercial assets of the foreshore and seabed are being seen as valuable and that private seafront land is at a premium that it has become an issue.  It is therefore for the Crown to now produce legal evidence that substantiates it’s claim for ownership of the seabed and foreshore over Maori rights, not vice versa.
6. There is reasonable concern that all the public of New Zealand should have free access to the foreshore.  This submission supports that argument, subject to that access not causing damage to the ecology and historical or sacred sites involved.  In examples where control over land and/or access to the shore is in place, provided the resource is respected the Maori stance is almost inevitably a generous one as far as public access is concerned.  This contrasts strongly with typical pakeha ownership behaviours.

7. The record of Government authorised and led exploitation, development and polluting of the nations resources land, forests, fisheries, waterways, sale to private and off-shore interests and short term polls driven policies, conveys little confidence in Government’s ability to assume the role as caretakers of the environment that will support our grandchildren and beyond. By comparison there is much evidence that allowing Maori to practice and share their concept of Kaitiakitanga is a much more reliable model for safe guarding the future and guaranteeing a rich environment for all future generations of New Zealanders.  See a Canadian researcher’s study on Kaitiakitanga at http://www.kaitiakitanga.net/stories/origins%20research.htm
8. From Clauses 6 and 7 this submission concludes that Maori with their deep historical connection with the environment are likely to be a more generous, long term focused and responsible guardian of the Foreshore and Seabed than is Government, so the proposed legislation should be changed to allow their traditional wisdom to be used to everyone’s advantage.

Conclusion and Recommendations:

1. That the government accept that the proposed Act is illegal as it contravenes both common law and internationally acknowledged principles of human rights.

2. The Government should redraft the Act to vest all foreshore and seabed that it cannot prove has been ethically and legally transferred to Government, in a specially negotiated form of ownership partnership where the Maori people will be Kaitiaki of it and all its resources, but with open public access to responsible users of it in perpetuity.

3. That the new legislation must ensure that no individual or organisation can ever obtain conventional legal title to any part of the foreshore and seabed or restrict access to it. Nor must it be possible for the government or anyone to sell it or have it taken from the nation in any way.   In the case of any claims of existing private ownership, these should revert to the state on the death of the present owners or within 50 years.  In the case of State Owned enterprises the government will need legislate to rescind any conventional ownership rights it may have illegally given them in past legislation.

I look forward to your earnest and ethical consideration of this important matter so that our country retains its reputation as a courageous world values leader, standing up for the rights and richness of all it’s minorities, safeguarding our future environment and ensuring that we as a nation find ways to retain our diversity, independence and self determination; despite the new global economic and political colonisation processes of our time.   

Please, we want a Government with the courage to ensure that our  “democracy is not the blind dictatorship of the majority”. 

I would like the opportunity to be heard at a hearing in Auckland

Yours faithfully,

Peter Goldsbury

Auckland.

Foreshore and seabed submissions http://www.converge.org.nz/pma/fssubs.htm

Appendix

1. Treaty of Waitangi - from http://www.govt.nz/en/aboutnz/?id=77737fd3275e394a8ed9d416a72591d0 
2. UN Draft Declaration on the Rights of Indigenous Peoples - from http://www.cwis.org/drft9329.html
3. Kaitiakitanga; Safe Guarding or Future - from http://www.kaitiakitanga.net/stories/origins%20research.htm)

Appendix 1. From NZ Government website  (see also Maori version and translation here too) http://www.govt.nz/en/aboutnz/?id=77737fd3275e394a8ed9d416a72591d0 

THE TREATY OF WAITANGI 1840 
[English text of the Treaty]

Her Majesty Victoria Queen of the United Kingdom of Great Britain and Ireland regarding with Her Royal Favour the Native Chiefs and Tribes of New Zealand and anxious to protect their just Rights and Property and to secure to them the enjoyment of Peace and Good Order has deemed it necessary in consequence of the great number of Her Majesty's Subjects who have already settled in New Zealand and the rapid extension of Emigration both from Europe and Australia which is still in progress to constitute and appoint a functionary properly authorized to treat with the Aborigines of New Zealand for the recognition of Her Majesty's Sovereign authority over the whole or any part of those islands. 

Her Majesty therefore being desirous to establish a settled form of Civil Government with a view to avert the evil consequences which must result from the absence of the necessary Laws and Institutions alike to the native population and to Her subjects has been graciously pleased to empower and to authorize "me William Hobson a Captain" in Her Majesty's Royal Navy Consul and Lieutenant Governor of such parts of New Zealand as may be or hereafter shall be ceded to Her Majesty to invite the confederated and independent Chiefs of New Zealand to concur in the following Articles and Conditions. 

ARTICLE THE FIRST

The Chiefs of the Confederation of the United Tribes of New Zealand and the separate and independent Chiefs who have not become members of the Confederation cede to Her Majesty the Queen of England absolutely and without reservation all the rights and powers of Sovereignty which the said Confederation or Individual Chiefs respectively exercise or possess, or may be supposed to exercise or to possess, over their respective Territories as the sole Sovereigns thereof.

ARTICLE THE SECOND

Her Majesty the Queen of England confirms and guarantees to the Chiefs and Tribes of New Zealand and to the respective families and individuals thereof the full exclusive and undisturbed possession of their Lands and Estates Forests Fisheries and other properties which they may collectively or individually possess so long as it is their wish and desire to retain the same in their possession; but the Chiefs of the United Tribes and the individual Chiefs yield to Her Majesty the exclusive right of Preemption over such lands as the proprietors thereof may be disposed to alienate at such prices as may be agreed upon between the respective Proprietors and persons appointed by Her Majesty to treat with them in that behalf.

ARTICLE THE THIRD

In consideration thereof Her Majesty the Queen of England extends to the Natives of New Zealand Her royal protection and imparts to them all the Rights and Privileges of British Subjects.

[Signed] W Hobson Lieutenant Governor

Now therefore We the Chiefs of the Confederation of the United Tribes of New Zealand being assembled in Congress at Victoria in Waitangi and We the Separate and Independent Chiefs of New Zealand claiming authority over the Tribes and Territories which are specified after our respective names, having been made fully to understand the Provisions of the foregoing Treaty, accept and enter into the same in the full spirit and meaning thereof in witness of which we have attached our signatures or marks at the places and the dates respectively specified

Done at Waitangi this Sixth day of February in the year of Our Lord one thousand eight hundred and forty.
Appendix 2: From Center For World Indigenous Studies website  http://www.cwis.org/drft9329.html
Note: This is the latest version of the Draft United Nations Declaration on the Rights of Indigenous Peoples. As soon as a new draft is released we will update this page to reflect the changes made by the Working Group. 
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COMMISSION ON HUMAN RIGHTS 
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DISCRIMINATION AGAINST INDIGENOUS PEOPLES

Report of the working group on indigenous
populations on its eleventh session 

Chairperson-Rapporteur: Ms. Erica-Irene A. Daes
ANNEX I 

DRAFT DECLARATION AS AGREED UPON BY THE MEMBERS OF THE WORKING GROUP AT ITS ELEVENTH SESSION

AFFIRMING that indigenous peoples are equal in dignity and rights to all other peoples, while recognizing the right of all peoples to be different, to consider themselves different, and to be respected as such, 

AFFIRMING ALSO that all peoples contribute to the diversity and richness of civilizations and cultures, which constitute the common heritage of humankind, 

AFFIRMING FURTHER that all doctrines, policies and practices based on or advocating superiority of peoples or individuals on the basis of national origin, racial, religious, ethnic or cultural differences are racist, scientifically false, legally invalid, morally condemnable and socially unjust, 

REAFFIRMING also that indigenous peoples, in the exercise of their rights, should be free from discrimination of any kind, 

CONCERNED that indigenous peoples have been deprived of their human rights and fundamental freedoms, resulting, inter alia, in their colonization and dispossession of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own needs and interests, 

RECOGNIZING the urgent need to respect and promote the inherent rights and characteristics of indigenous peoples, especially their rights to their lands, territories and resources, which derive from their political, economic and social structures and from their cultures, spiritual traditions, histories and philosophies, 

WELCOMING the fact that indigenous peoples are organizing themselves for political, economic, social and cultural enhancement and in order to bring an end to all forms of discrimination and oppression wherever they occur, 

CONVINCED that control by indigenous peoples over developments affecting them and their lands, territories and resources will enable them to maintain and strengthen their institutions, cultures and traditions, and to promote their development in accordance with their aspirations and needs, 

RECOGNIZING ALSO that respect for indigenous knowledge, cultures and traditional practices contributes to sustainable and equitable development and proper management of the environment, 

EMPHASIZING the need for demilitarization of the lands and territories of indigenous peoples, which will contribute to peace, economic and social progress and development, understanding and friendly relations among nations and peoples of the world, 

RECOGNIZING in particular the right of indigenous families and communities to retain shared responsibility for the upbringing, training, education and well-being of their children, 

RECOGNIZING ALSO that indigenous peoples have the right freely to determine their relationships with States in a spirit of coexistence, mutual benefit and full respect, 

CONSIDERING that treaties, agreements and other arrangements between States and indigenous peoples are properly matters of international concern and responsibility, 

ACKNOWLEDGING that the Charter of the United Nations, the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights affirm the fundamental importance of the right of self-determination of all peoples, by virtue of which they freely determine their political status and freely pursue their economic, social and cultural development, 

BEARING IN MIND that nothing in this Declaration may be used to deny any peoples their right of self-determination, 

ENCOURAGING States to comply with and effectively implement all international instruments, in particular those related to human rights, as they apply to indigenous peoples, in consultation and cooperation with the peoples concerned, 

EMPHASIZING that the United Nations has an important and continuing role to play in promoting and protecting the rights of indigenous peoples, 

BELIEVING that this Declaration is a further important step forward for the recognition, promotion and protection of the rights and freedoms of indigenous peoples and in the development of relevant activities of the United Nations system in this field, 

SOLEMNLY PROCLAIMS the following United Nations Declaration on the Rights of Indigenous Peoples: 

PART I 

Article 1 
Indigenous peoples have the right to the full and effective enjoyment of all human rights and fundamental freedoms recognized in the Charter of the United Nations, the Universal Declaration of Human Rights and international human rights law. 

Article 2 
Indigenous individuals and peoples are free and equal to all other individuals and peoples in dignity and rights, and have the right to be free from any kind of adverse discrimination, in particular that based on their indigenous origin or identity. 

Article 3 
Indigenous peoples have the right of self- determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development. 

Article 4 
Indigenous peoples have the right to maintain and strengthen their distinct political, economic, social and cultural characteristics, as well as their legal systems, while retaining their rights to participate fully, if they so choose, in the political, economic, social and cultural life of the State. 

Article 5 
Every indigenous individual has the right to a nationality. 

PART II 

Article 6 
Indigenous peoples have the collective right to live in freedom, peace and security as distinct peoples and to full guarantees against genocide or any other act of violence, including the removal of indigenous children from their families and communities under any pretext. 

In addition, they have the individual rights to life, physical and mental integrity, liberty and security of person. 

Article 7 
Indigenous peoples have the collective and individual right not to be subjected to ethnocide and cultural genocide, including prevention of and redress for: 

(a) Any action which has the aim or effect of depriving them of their integrity as distinct peoples, or of their cultural values or ethnic identities; 
(b) Any action which has the aim or effect of dispossessing them of their lands, territories or resources; 
(c) Any form of population transfer which has the aim or effect of violating or undermining any of their rights; 
(d) Any form of assimilation or integration by other cultures or ways of life imposed on them by legislative, administrative or other measures; 
(e) Any form of propaganda directed against them. 

Article 8 
Indigenous peoples have the collective and individual right to maintain and develop their distinct identities and characteristics, including the right to identify themselves as indigenous and to be recognized as such. 

Article 9 
Indigenous peoples and individuals have the right to belong to an indigenous community or nation, in accordance with the traditions and customs of the community or nation concerned. No disadvantage of any kind may arise from the exercise of such a right. 

Article 10 
Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall take place without the free and informed consent of the indigenous peoples concerned and after agreement on just and fair compensation and, where possible, with the option of return. 

Article 11 
Indigenous peoples have the right to special protection and security in periods of armed conflict. 

States shall observe international standards, in particular the Fourth Geneva Convention of 1949, for the protection of civilian populations in circumstances of emergency and armed conflict, and shall not: 

(a) Recruit indigenous individuals against their will into the armed forces and, in particular, for use against other indigenous peoples; 
(b) Recruit indigenous children into the armed forces under any circumstances; 
(c) Force indigenous individuals to abandon their lands, territories or means of subsistence, or relocate them in special centres for military purposes; 
(d) Force indigenous individuals to work for military purposes under any discriminatory conditions. 

PART III 

Article 12 
Indigenous peoples have the right to practise and revitalize their cultural traditions and customs. This includes the right to maintain, protect and develop the past, present and future manifestations of their cultures, such as archaeological and historical sites, artifacts, designs, ceremonies, technologies and visual and performing arts and literature, as well as the right to the restitution of cultural, intellectual, religious and spiritual property taken without their free and informed consent or in violation of their laws, traditions and customs. 

Article 13 
Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and religious traditions, customs and ceremonies; the right to maintain, protect, and have access in privacy to their religious and cultural sites; the right to the use and control of ceremonial objects; and the right to the repatriation of human remains. 

States shall take effective measures, in conjunction with the indigenous peoples concerned, to ensure that indigenous sacred places, including burial sites, be preserved, respected and protected. 

Article 14 
Indigenous peoples have the right to revitalize, use, develop and transmit to future generations their histories, languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain their own names for communities, places and persons. 

States shall take effective measures, whenever any right of indigenous peoples may be threatened, to ensure this right is protected and also to ensure that they can understand and be understood in political, legal and administrative proceedings, where necessary through the provision of interpretation or by other appropriate means. 

PART IV 

Article 15 
Indigenous children have the right to all levels and forms of education of the State. All indigenous peoples also have this right and the right to establish and control their educational systems and institutions providing education in their own languages, in a manner appropriate to their cultural methods of teaching and learning. 

Indigenous children living outside their communities have the right to be provided access to education in their own culture and language. 

States shall take effective measures to provide appropriate resources for these purposes. 

Article 16 
Indigenous peoples have the right to have the dignity and diversity of their cultures, traditions, histories and aspirations appropriately reflected in all forms of education and public information. 

States shall take effective measures, in consultation with the indigenous peoples concerned, to eliminate prejudice and discrimination and to promote tolerance, understanding and good relations among indigenous peoples and all segments of society. 

Article 17 
Indigenous peoples have the right to establish their own media in their own languages. They also have the right to equal access to all forms of non-indigenous media. 

States shall take effective measures to ensure that State-owned media duly reflect indigenous cultural diversity. 

Article 18 
Indigenous peoples have the right to enjoy fully all rights established under international labour law and national labour legislation. 

Indigenous individuals have the right not to be subjected to any discriminatory conditions of labour, employment or salary. 

PART V 

Article 19 
Indigenous peoples have the right to participate fully, if they so choose, at all levels of decision-making in matters which may affect their rights, lives and destinies through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making institutions. 

Article 20 
Indigenous peoples have the right to participate fully, if they so choose, through procedures determined by them, in devising legislative or administrative measures that may affect them. 

States shall obtain the free and informed consent of the peoples concerned before adopting and implementing such measures. 

Article 21 
Indigenous peoples have the right to maintain and develop their political, economic and social systems, to be secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional and other economic activities. Indigenous peoples who have been deprived of their means of subsistence and development are entitled to just and fair compensation. 

Article 22
Indigenous peoples have the right to special measures for the immediate, effective and continuing improvement of their economic and social conditions, including in the areas of employment, vocational training and retraining, housing, sanitation, health and social security. 

Particular attention shall be paid to the rights and special needs of indigenous elders, women, youth, children and disabled persons. 

Article 23 
Indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development. In particular, indigenous peoples have the right to determine and develop all health, housing and other economic and social programmes affecting them and, as far as possible, to administer such programmes through their own institutions. 

Article 24 
Indigenous peoples have the right to their traditional medicines and health practices, including the right to the protection of vital medicinal plants, animals and minerals. 

They also have the right to access, without any discrimination, to all medical institutions, health services and medical care. 

PART VI 

Article 25 
Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and material relationship with the lands, territories, waters and coastal seas and other resources which they have traditionally owned or otherwise occupied or used, and to uphold their responsibilities to future generations in this regard. 

Article 26 
Indigenous peoples have the right to own, develop, control and use the lands and territories, including the total environment of the lands, air, waters, coastal seas, sea-ice, flora and fauna and other resources which they have traditionally owned or otherwise occupied or used. This includes the right to the full recognition of their laws, traditions and customs, land-tenure systems and institutions for the development and management of resources, and the right to effective measures by States to prevent any interference with, alienation of or encroachment upon these rights. 

Article 27 
Indigenous peoples have the right to the restitution of the lands, territories and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used or damaged without their free and informed consent. Where this is not possible, they have the right to just and fair compensation. Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the form of lands, territories and resources equal in quality, size and legal status. 

Article 28 
Indigenous peoples have the right to the conservation, restoration and protection of the total environment and the productive capacity of their lands, territories and resources, as well as to assistance for this purpose from States and through international cooperation. Military activities shall not take place in the lands and territories of indigenous peoples, unless otherwise freely agreed upon by the peoples concerned. 

States shall take effective measures to ensure that no storage or disposal of hazardous materials shall take place in the lands and territories of indigenous peoples. 

States shall also take effective measures to ensure, as needed, that programmes for monitoring, maintaining and restoring the health of indigenous peoples, as developed and implemented by the peoples affected by such materials, are duly implemented. 

Article 29 
Indigenous peoples are entitled to the recognition of the full ownership, control and protection of their cultural and intellectual property. 

They have the right to special measures to control, develop and protect their sciences, technologies and cultural manifestations, including human and other genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs and visual and performing arts. 

Article 30 
Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands, territories and other resources, including the right to require that States obtain their free and informed consent prior to the approval of any project affecting their lands, territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources. Pursuant to agreement with the indigenous peoples concerned, just and fair compensation shall be provided for any such activities and measures taken to mitigate adverse environmental, economic, social, cultural or spiritual impact. 

PART VII 

Article 31 
Indigenous peoples, as a specific form of exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, including culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resources management, environment and entry by non-members, as well as ways and means for financing these autonomous functions. 

Article 32 
Indigenous peoples have the collective right to determine their own citizenship in accordance with their customs and traditions. Indigenous citizenship does not impair the right of indigenous individuals to obtain citizenship of the States in which they live. 

Indigenous peoples have the right to determine the structures and to select the membership of their institutions in accordance with their own procedures. 

Article 33 
Indigenous peoples have the right to promote, develop and maintain their institutional structures and their distinctive juridical customs, traditions, procedures and practices, in accordance with internationally recognized human rights standards. 

Article 34 
Indigenous peoples have the collective right to determine the responsibilities of individuals to their communities. 

Article 35 
Indigenous peoples, in particular those divided by international borders, have the right to maintain and develop contacts, relations and cooperation, including activities for spiritual, cultural, political, economic and social purposes, with other peoples across borders. 

States shall take effective measures to ensure the exercise and implementation of this right. 

Article 36 
Indigenous peoples have the right to the recognition, observance and enforcement of treaties, agreements and other constructive arrangements concluded with States or their successors, according to their original spirit and intent, and to have States honour and respect such treaties, agreements and other constructive arrangements. Conflicts and disputes which cannot otherwise be settled should be submitted to competent international bodies agreed to by all parties concerned. 

PART VIII 

Article 37 
States shall take effective and appropriate measures, in consultation with the indigenous peoples concerned, to give full effect to the provisions of this Declaration. The rights recognized herein shall be adopted and included in national legislation in such a manner that indigenous peoples can avail themselves of such rights in practice. 

Article 38 
Indigenous peoples have the right to have access to adequate financial and technical assistance, from States and through international cooperation, to pursue freely their political, economic, social, cultural and spiritual development and for the enjoyment of the rights and freedoms recognized in this Declaration. 

Article 39 
Indigenous peoples have the right to have access to and prompt decision through mutually acceptable and fair procedures for the resolution of conflicts and disputes with States, as well as to effective remedies for all infringements of their individual and collective rights. Such a decision shall take into consideration the customs, traditions, rules and legal systems of the indigenous peoples concerned. 

Article 40 
The organs and specialized agencies of the United Nations system and other intergovernmental organizations shall contribute to the full realization of the provisions of this Declaration through the mobilization, inter alia, of financial cooperation and technical assistance. Ways and means of ensuring participation of indigenous peoples on issues affecting them shall be established. 

Article 41 
The United Nations shall take the necessary steps to ensure the implementation of this Declaration including the creation of a body at the highest level with special competence in this field and with the direct participation of indigenous peoples. All United Nations bodies shall promote respect for and full application of the provisions of this Declaration. 

PART IX 

Article 42 
The rights recognized herein constitute the minimum standards for the survival, dignity and well-being of the indigenous peoples of the world. 

Article 43 
All the rights and freedoms recognized herein are equally guaranteed to male and female indigenous individuals. 

Article 44 
Nothing in this Declaration may be construed as diminishing or extinguishing existing or future rights indigenous peoples may have or acquire. 

Article 45 
Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act contrary to the Charter of the United Nations. 
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Appendix C  (from  http://www.kaitiakitanga.net/stories/origins%20research.htm)
Kaitiakitanga - Safe guarding our Future
Research by Andrée Mathieu
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New Zealand is all nature! Imposing, generous, extravagant nature! It looks as if the Creator had made this land into a vast workshop where He would have built a sample of all that we can find on this planet: never ending beaches, mountains of all sizes, plains as far as the eyes can see, volcanoes among which some are still active, glaciers, rain forests worthy of the most beautiful cathedrals, cheerful rivers, abyssal gorges and spectacular lakes nested in wonderful massifs. And what about the vegetation? All tones of green are delicately punctuated by seasonal flowers. When the sun comes down on the horizon, nature seems lighted from within. It's magic! Its no surprise that the environment dwells within my thoughts...

For Maori, protecting the environment takes on another dimension; they are the kaitiaki of their land. This Maori concept of kaitiakitanga should inspire anyone who is interested in sustainability. But to really understand the meaning of this word, one must understand the holistic world view of the Maori. For them all is interrelated: the divine and the human, the living and the inanimate. It is impossible for me to describe their vision in its fullness within these few lines, and I certainly don't claim to do it on their behalf, but I will all the same try to tell you how I understand that concept of kaitiakitanga after three months in New Zealand. We must first go back to their founding myths, but here I should make a point. The Maori I met don't like anyone referring to their gods using the word “myth”. Speech originates in Io, the supreme god, and the Maori consider that their history was told to them through oral transmission since the beginning of times.

The divine origins
There seems to be as many versions of the founding myths as there are Maori iwi (tribes) in New Zealand, which is not surprising in an oral tradition. Here I present the main lines found in most of the books that I have read and from most of the Maori I have met.
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The supreme god is Io. Before Io there was nothing. Io was reigning in the loneliness of “the great void” called Te Korekore that He fertilised with the seeds of all possible creatures belonging to the domains of light, sky, earth and oceans. Because they are daughters and sons of the same creative principle, Maori see themselves as sisters and brothers of the stars, the mountains, the waterways as well as all the living. Io named each of the potential creatures and they took shape (“In the beginning was the Word...”). Words are crucial in Maori life. Human beings were granted with language and it is through their korero (stories), their waiata (songs) and their karakia (prayers) that they participate in the unfolding of the universe.
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Io created the first gods: Ranginui, the Sky Father, and Papatuanuku, Mother Earth, the male and female principles of all the creatures. The Tawhito (Ancestors) were born from their divine embrace, namely Tu Ma Tauenga, god of war, Ruaumoko, god of volcanoes and earthquakes, Tawhiri Matea, god of winds, together with Tangaroa, Tane Mahuta and Tane Nui a Rangi. But Ranginui was embracing Papatuanuku so tightly that the light could not enter between them. Their children were prisoners of the darkness. After conferring they (the Tawhito) decided to part their parents so that their universe could be flooded with light. Only Tawhiri Matea disagreed with that decision. Finally Tane Mahuta braced himself between his two parents and separated them. 

They say that rain is Ranginui's tears over Papatuanuku and mist comes from the Earth crying for the Sky, her husband.
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Tawhiri Matea, who had not accepted his parents' separation, blew winds of anger on his brothers and sisters. So started the war between the gods. Their fury caused the eruption of the natural elements over the world: earthquakes, tidal waves, violent storms, fires, etc. Rongo Marae Roa, the guardian of peace, alerted her brothers that they were terrifying the creatures of the earth who had no protection against the scourge caused by their wrath. Then the Tawhito had all the creatures chose a kaitiaki (protector) amongst them. Whales, dolphins, eels, trouts and all the aquatic creatures chose Tangaroa, guardian of the seas, the lakes and the rivers. Tane Mahuta became the god of the forests, the plants, the birds, the human beings and all the living who cherish light and freedom.

Tane Nui a Rangi, the god of life beyond this realm, shaped the first human being from the clay of the whenua (the earth) of Papatuanuku. Her name was Hine Ahu [image: image8.jpg]


One (“daughter of the dust”). Tane brought her to life by breathing into her nostrils. The Maori greeting called hongi is a reminder of that event: they exchange their hau (breath of life) by breathing nose to nose. Hine Ti Tama was born from the union of Hine Ahu One and Tane who joined with his own daughter to father human kind. Learning that her husband was also her father, Hine Ti Tama, in despair, changed her name to Hine Nui Te Po and became the goddess of the death so that she could accompany all her childrens across the threshold of the other realm.

The myths of the origin of New Zealand 
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The “Song of Waitaha”1, tells how the gods had made a majestic waka with two hulls one of which was called Aotea Mai Rangi and the other Aotea Roa. Each year, the Maori ancestors expected the coming of “the Waka of the Gods”. But it ceased to come back. They asked their wise ones to look for it “in the mist of the past”. They saw some angry stars gathering around the moon and giving birth to the “tides of chaos” [the Flood…]. The Waka of the Gods was surprised by the wild ocean and Aotea Mai Rangi was flooded by an immense wave whipped up by violent winds. As the hull was ripped open, the commander of Aotea Roa was obliged to cut the bonds linking the two hulls so as not to sink both. Aotea Roa was blown south by the storm for thirteen days and thirteen nights. 

When the waters calmed, the crew cried for its brothers and sisters who had drowned. Io heard them and to end their suffering he uttered a magic karakia that turned the waka and its crew into stones. “The waka of the gods” is now the South Island (though the whole New Zealand is also called Aotea Roa). The mountains wear the names of the crew members who perished, and the rocks are the ancestors who bravely drove Aotea Roa before being petrified. That is why the Maori walk with deep respect by those mountains who hold the mana of their ancestors.

Among the half-gods who are descended from the god Tane and the human Hine Ti Tama, Maui is one of the most important. He is known for slowing the course of the sun in the sky to lengthen the days, and also for giving fire to human beings after requesting it from the goddess Mahuika. But his major feat is having fished Whai Repo, the sacred sting ray of Tangaroa, and tied it to “the Waka of the Gods”. This giant sting ray is the North Island of New Zealand.

Whanaungatanga
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One of the Maori fundamental values relates to whakapapa (genealogy). To determine the place of each individual in Maori society, we must understand how he is related to the other members of his whanau (family), hapu (sub tribe) or iwi (tribe). His situation in the family determines his behavior towards the other members of his community and draws the line for transmission of their knowledge. In the philosophical discourse of the Maori, called Whakapapa Korero, everything that exists is related to a family which itself relates to other families whose origins can be traced back to Ranginui and Papatuanuku.
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Maori use the word tipuna to talk about their forebears. The translation of that word to mean “ancestors” leads to a misunderstanding of the Maori world view. While the word “ancestor” is confined to people only, the word tipuna includes all that allows an individual to exist: his ancestors, but also his land, the forests, the mountains, the earth, the sky, the waterways, the oceans and all their contents. In the stories of the forebears, the Whakapapa Korero celebrates the universal sanctity of life and describes how the families are tied to each other by their tipuna. At the heart of the Maori world view is their recognition that all the elements in nature have a sacred value because of their relationship in the spiritual realm. All share the same spiritual essence called wairua, which comes from the union of the sacred waters of Ranginui and Papatuanuku.

Tapu and mana
Each tribe has its own interpretation of the word tapu, which is often translated by the word “sacred”. Certain Maori writers use the word mana where others use tapu. I deliberately choose the interpretation of the theologist Michael Shirres2 because for me it allows a clearer understanding of the origin of the sacredness of people and land. While tapu stands for a “potential of power”, mana is the actualisation, the manifestation of this “potential”. The mana of the Tawhito is the source of the “intrinsic tapu” of a creature. We saw that each Tawhito is the protector of a part of the creation. The tapu of the sea and the fishes comes from the mana of Tangaroa. In certain cases, the source of the tapu is multiple; for instance, the tapu of a waka comes from Tangaroa, god of the sea, but also from Tane, guardian of the tree that the waka is made of. 

Each human being owns his full tapu (potential) at his birth. This tapu doesn't depend on what he is, but on what it can become. But he will have his full mana only when his potential is enacted. Thus, the child who descends from a lineage of chiefs is born with the tapu of a chief, but he doesn't yet have the mana of a chief, his power and his authority. The mana of a person can be greatly reduced if he is prevented to act, for instance if he is prisoner or if he is totally dependant of others. But since his mana is the manifestation of his primary tapu coming directly from the mana of the god to whom his existence is dedicated, a human being must uphold his mana otherwise he commits a sacrilege toward his Tawhito. Losing one's mana is like reducing his god to silence. Fortunately, the mana can be restored.

A person's mana may take different forms, the three main ones being mana atua, mana whenua and mana tangata. Mana atua comes directly from the gods; by his intrinsinc tapu, a Maori is identified with the spiritual power of whom he shares the mana. Mana whenua comes from the earth of Papatuanuku; a Maori is identified with the land of his tipuna. Finally, mana tangata comes from belonging to a family; a Maori is not an isolated individual, he is identified with his community who encompasses living members as well as dead ancestors.

In this world where each creature has its own tapu, there are continuous meetings between tapu elements. To set a little order in this “sacred” dynamics, Maori have established a system of restrictions, also called tapu. Some still believe that if a tapu is violated, something very bad will happen. Human beings may be touched by many restrictions: for instance, in order to respect the tapu of a person, there are tapu times, tapu hands, tapu food, tapu objects, tapu places and tapu events, like birth, hair cutting, war or death. 

A place or an object may be transferred from the profane area (noa) to the sacred one (tapu) after consulting and under the direction of the tohunga (priest) or the kaumatua (elders) of the community. This restriction mainly aims at protecting the place or the object. It becomes sacred not because it has a tapu of its own, but because of its relation with an intrinsinc tapu. For instance, a part of a river may be declared tapu after a drowning. A cemetery is the best example of a wahi tapu (sacred place). All profane use of these places or objects is a sacrilege. A tapu may be lifted with the appropriate karakia during a ritual ceremony.

Whenua, mana whenua and tangata whenua
Whenua is the name given to the earth, but the word also describes the afterbirth, the placenta. When a child is born, the umbilical cord (pito) and the placenta are generally buried or placed in a tree. This practice confirms the unbreakable tie that links the child with his homeland. After death his body is returned to the earth that gave birth (whaipo) to him and nurtured him. 
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The Maori traditional way of cooking food (kai) is called a hangi; it involves digging a hole in the ground, putting some heated stones at the bottom on which food is placed, adding water to produce steam and covering all with earth. This way of cooking is a reminder that the earth, Papatuanuku, is the source of all food. An important manifestation of the prestige of a iwi (tribe) is its hospitality. A community express its mana through its capacity to feed its guests. In the 1850s, when the chiefs of certain iwi were asked to accept the title of king of the Maori, one after the other they refused referring to their land and its food capacity. They didn't have the sufficient resources to manaaki, i.e. to grant their hosts the hospitality that would suit the function of the king.

The person or the community who belongs to a land (rohe) holds the mana whenua of that land. Mana whenua is like a delegation of power from the gods to the community belonging to a land. To honour this divine duty, the tangata whenua are obligated to continue the role of the Tawhito who delegate their power (mana) to them. 

Kaitiakitanga
The assistants of the gods are kaitiaki. They can be spirits, like the taniwha who take care of the waterways, or the spirits of dead ancestors, and they can be living creatures like trees, animals and human beings. The role of the assistants of the gods is called kaitiakitanga. As we saw earlier in this text, the Tawhito are the protectors of the creatures of the earth. Thus the person or the community who holds the mana whenua of a land is responsible for it.

This responsibility consists namely in:
1. restoring the mana of the people, i.e. assuring the actualisation of their primary tapu by helping them to develop their potential. The full mana of the Maori is directly related to their role of kaitiaki;
2. assuring the sustainability and the long term use of their taonga which encompass all the natural resources of their land;
3. protecting the fragile elements of their ecosystems;
4. replenishing and assuring the provisions of kaimoana (seafood) and all the other sources of kai (food) for the future generations;
5. planning and supervising all commercial developments with the iwi and the rangatira, those leaders who favour harmony within their community and hold its members together “so they move as one, like a shoal”;
6. developing educational programs to explain the interrelations between all the elements of their living taonga (lands, seabeds, foreshores, water, air, animals and human beings) and to help people understand how the imbalance or destruction of one element can seriously affect all the others.
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The kaitiaki must make sure that the mauri or vital principle of their taonga is healthy and strong. Living in a particular geographic area for centuries allowed the tangata whenua to compile a huge variety and quantity of detailed knowledge related to the land, its resources and its inhabitants. That knowledge has been transmitted to their grand children (mokopuna) by the grand parents (tipuna) along the generations. It allows a rigorous evaluation of the mauri of their ancestral lands. For example4, during the construction of a shellfish cannery along the long shore of the Ninety Mile Beach, the kaumatua, on discovering that the shellfishes would be canned and sold, gathered, discussed and came to the conclusion that the mauri of the shellfish would depart from Ninety Mile Beach. There would not be any left within fifteen or twenty years. Their predictions proved to be perfectly accurate.

To sustain their mana, the tangata whenua must play their role of kaitiaki and do everything they can to preserve the mauri of their land. This includes restoring it to its original state if it has been altered by bad use.

Tikanga Maori and rahui
Over the generations, Maori established a system of rules and principles, or kaupapa, to guide their actions. Those principles are applied through a proven set of customs and protocols gathered under the name of Tikanga Maori. These provide a tested and reliable method of doing the “right” thing, thus ensuring the wellbeing of their iwi including not yet born descendants. The expression Tikanga Tiaki refers to the specific rules applying to the conservation and protection of the taonga of the land. According to their role of kaitiaki, the Maori instituted the use of rahui to assure the sustainability and the replenishment of their resources.

The rahui is a provisory ban, kind of a moratorium prohibiting the access to a land or a part of a land to the hunters, fishermen, farmers and other types of users. The rahui aims at preventing the overexploitation, the degradation or the collapse of a resource as well as the pollution of the environment. The rahui can be lifted when the resource is replenished. The rahui should be declared by the kaitiaki after consulting with the kaumatua and be based on the best scientific information available. 

The Future?
As the indigenous people of New Zealand, many Maori are disillusioned by what our present systems are doing to our environment and are currently fighting to share and re-establish their rich concepts of kaitiakitanga. My next stories will be about those old and young people I met who are boldly and selflessly working to help safe guard a future for all our grandchildrens.
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We thank our friend Andree for this story. We hope that it helps you understand our rich connection with the Earth and all other species on it and that through this you come to value your own indigenousness. Perhaps by learning a little more about our Maoritanga you may discover your own Pakehatanga, Englishtanga, Americantanga, Chinesetanga, Indiantanga, Arabtanga, Francaistanga, Scandanaviantanga, Canadaintanga, Aussietanga or whatever.

Photos and graphics 
1. Karekare Beach, West Auckland
2. Lake Waikaremoana, Te Urewera
3. Tane Mahuta, Giant Kauri, Nortland
4. Hokianga Harbour
5. Visitors welcomed with Hongi on Marae, Te Whaiti
6. Waka at Waitangi
7. Aorangi ( Mt Cook) Southern Alps
8. Wharepakau Ancesral House, Te Whaiti
9. Tangiroa sculpure, Raglan Coastline
10. Hangi Preparations, Murumurunga Marae, Te Whaiti
11. Mokonuna (grandchildren), kaitiaki of the future, Te Whaiti
PAGE  
3

