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12 July 2004

To the Foreshore and other Related Sea Matters Special Select Committee 

on the Foreshore and Seabed

Introduction

This submission is from Peter Kitchenman, PhD Candidate (Development Studies), Victoria University.

I wish to appear before the committee to speak to my submission. 

Summary and Recommendation

I oppose the intent of this bill. Following a Court of Appeal decision, Ngati Apa and others v Attorney General [2003] 3 NZLR 643, the Crown developed a policy on the seabed and foreshore. The Waitangi Tribunal, in their report WAI 1071 on this policy, recommended that the: 

“government accede to the claimants’ request to go back to the drawing board and engage with Maori in proper negotiations about the way forward.” 

The government has refused to do this, and instead is proposing in this bill that the foreshore and seabed - not already in private ownership - become the property of the Crown. This Bill therefore prioritizes and protects one form of ownership (private title) over a claim of ownership that has yet to be decided by the courts. This is a form of colonization that rivals the worst forms of colonization perpetrated by the Crown in the nineteenth and twentieth centuries.    

I consider this Bill is denying the right of Maori to take their claim of ownership of the foreshore and seabed to court for determination. I believe this bill amounts to confiscation. I therefore recommend to the Select Committee that they abide by the Waitangi Tribunal recommendation to go back to the drawing board and engage with Maori in proper negotiations about the way forward. This may take years. If this is not done, it is possible that NZ may slowly become subject to the kind of violence that is becoming commonplace in many other parts of the world due to governments that are insensitive to the needs and concerns of those most disenfranchised.   

Please do not repeat the unlawful acts perpetrated by the Crown on Maori that are now being slowly resolved through the Waitangi Tribunal. New Zealand has led the way in the past on issues such as women’s suffrage, the setting up of the Waitangi Tribunal, and anti-nuclear legislation. Please respect both the decision of the Court of Appeal, and the Treaty of Waitangi, especially clause 3, and let our law courts decide who has freehold or customary title in accordance with common law.

Detail

I wish to make the following comments on the Bill itself:

Clauses 11: The Bill vests ownership of the foreshore and seabed – not already in private ownership – in the Crown. This denies Maori the right to claim ownership themselves, and therefore is tantamount to confiscation. 

Clause 12: The Bill gives parliament the right to sell the foreshore and seabed following an Act of Parliament. This can be done on a simple majority vote. So this proposed legislation does not preserve the foreshore and seabed in perpetuity for the people of New Zealand.

Clause 15: The Bill provides for compensation to existing freehold owners of the foreshore and seabed in the event of Crown purchase. There is no provision in this Bill for compensation to Maori for withdrawing their right to go to court to determine the legal status of the foreshore and seabed. This therefore is prioritizing a Western right of freehold over a communitarian or collectivist claim to ownership (which may result in a freehold title from a Western worldview); but that hasn’t been tested, and the government, through this Bill, is denying Maori the right to have this tested in a court of law.

Clause 21: This clause shows that the people of New Zealand are not guaranteed access to the foreshore and seabed in perpetuity regardless of clause 12. That is, the Crown may at any time prohibit or restrict access to the foreshore and seabed.  

Clause 61: This clause defines for Maori the shape and form that their claim to customary rights can take. That is, a majority Pakeha government is telling Maori how their customary rights are to be advanced. This is an example of neo-colonization. A dialogue must take place between a majority Pakeha government and Maori to resolve this issue. 

Clause 64: The Bill defines for Maori the shape and form that their claim to development of the foreshore and seabed may take – that is, it is based on the scale, extent, or frequency of customary activity since 1840. What right has the Crown got to decide ‘development’ issues for Maori. This contravenes article 2 of the Treaty of Waitangi.

More General Comments

The government’s guiding principles in developing the Bill have been: access, regulation, protection, and certainty. The overarching question is, of course: for whom? I argue that only one of these principles is obtained through this Bill and that is ‘certainty’. That is, the Crown is vested with full legal ownership of the foreshore and seabed. And which institution both values and puts enormous resources into creating certainty? The answer is the capitalist market. This Bill: (i) deceives the people of New Zealand by giving the impression that their right of access to the foreshore and seabed is protected in perpetuity; and, (ii) provides certainty to the capitalist market. 

Nothing should get in the way of the rights of Maori, as laid out in various instruments such as the Treaty of Waitangi, the NZ Bill of Rights, the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and the International Convention on the Elimination of all Forms of Racial Discrimination, to claim their rights over the foreshore and seabed in domestic and international courts of law. 

