SUBMISSION on FORESHORE AND SEABED BILL 2004.

9/07/04

John Gwillim

On behalf of the Whangarei Anti Racism Coalition.

Whangarei.

The Whangarei Anti Racism Coalition was set up in reaction to wide spread public concern following both the Government’s introduction of the Seabed and Foreshore Bill and in reaction to Don Brash’s Orewa speech.

Please note:

We would like to have a small group appear at the Select Committee hearings in person to make an oral submission, Preferably in Whangarei.

We would like to state that we oppose the legislation on the following grounds:

· That the Bill usurps due process, a fundamental cornerstone of common law.

· That provisions concerning “Redress” within the Bill only aggravate the injury caused by the rapid forcing through of this legislation.

· That the Bill is racially discriminatory in it’s treatment of Property Rights.

· That while it is appreciated that this is not seen by the Government as “a Treaty issue”, it goes to the core of the constitutional debate, which is most certainly seen by a large proportion of the population as a Treaty issue. The Government contends that it is merely a common law issue, but doesn't the judicial system have sovereignty over common law, jurisprudence? If so, then again, what of the findings of the Appeals Court? Didn't they in assuming that role, make a decision to allow Maori to take cases to the Maori Land Court to establish whether or not they had ownsership over the takutai moana under common law? Did not their findings establish that under common law, there was enough case law evidence both local and international, that supported the Maori claim to ownership?
How the Crown is relating to Māori on this issue directly addresses and affects the relationships of the Treaty parties. The Foreshore and Seabed issue is a Treaty issue as well as a common law issue. The Treaty (in article two) guarantees the previous common law rights Māori held. And the Crown and the courts must recognise  both dimensions of the issue.

The judicial system has jurisdiction – under the Crown side of the Treaty – to assess and apply common law jurisprudence. The Court of Appeal, in so doing, found Māori customary rights had not been extinguished and allowed them to take cases to the Māori Land Court to establish whether or not they had ownership over the takutai moana under common law. The Court’s findings should be recognised as part of ‘due process’.
The introduction of the Bill and hence the usurping of due process in relation to the Ngati Apa case is discriminatory, in that it removes the right of Māori to have their property rights tested in court. It is only Māori who have lost something here and this amounts to further land confiscation by very questionable techniques.

The Government’s position that they have taken away the property right but given back the right to seek a High Court finding that a Māori group may have held territorial customary rights, and thus seek “redress” through further negotiation with the Attorney General and the Minister of Māori Affairs, is a dubious one. 

Because of the extremely limited way in which the Crown describes “Customary Rights”, - with hurdles like that of continuous usage since 1840 - it will be nearly impossible and extremely expensive for Māori to prove such a case. 

Further more, there is no independent judicial mechanism for determining the extent of any redress, unlike when private property is taken for public works etc. Redress would be left at the whim of the Government of the day.

Adding insult to injury are clauses 37-40 “empower the Māori Land Court to grant ancestral connection orders” – as long as applications are made before 31 Dec. 2015 (this also applies to customary rights orders). 

What happens if they can’t afford to mount a case before that date? 

We note that Māori groups would effectively be forced into the potentially complicated, expensive and energy-sapping application process, with little real gain possible, if they wish to retain any rights at all. Silence in this case would not mean consent, but rather loss of rights.

This “Redress” clause – confiscation without real redress - can only serve to rub salt into the wounds of Māori who have for 165 years, had a very raw deal in relation to the possession and ownership of their land. In fact the whole Bill is an absolute insult to Māori and will sew the seeds of discontent and mistrust for generations to come - and that IS a Treaty issue!

We must not let this happen. The select committee’s recommendation should be to stall the Bill, put it on hold and to keep the debate and learning process alive so that we might all be enriched by the meaningful dialogue between Pakeha and Māori that is so long overdue. 

The current debate is fundamental to the concept of one law for all. It is a debate that goes to the core of our nationhood, our identity and sense of fair play. Surely now the time is right that we might explore how we can develop a new constitution that implements the Treaty of Waitangi, while ensuring for all time that future generations can have a legitimate sense of belonging, regardless of race or culture. 

John Gwillim 

(On behalf of the Whangarei Anti Racism Coalition).

