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Women's International League for Peace and Freedom
Aotearoa Section, PO Box 47-189, Ponsonby, Auckland

The Committee Clerk

Fisheries and Other Sea-related Legislation Select Committee

Room 9.12a, Bowen House, 

Parliament Buildings 

WELLINGTON

10 July 2004

Submission on the Foreshore and Seabed Bill 2004

The Aotearoa Section of the Women’s International League for Peace and Freedom (WILPF) has local branches in Christchurch, Wellington and Auckland. We are part of International WILPF which has sections in forty-three countries around the world working for peace, social justice and human rights. We have consultative status with United Nations agencies including ECOSOC, UNESCO, UNCTAD, FAO, ILO and UNICEF. WILPF Aotearoa is a mainly Pakeha organisation, with some Maori members who are involved in our activities and support our aims. 

We wish to appear before the Committee, and our preference is to speak to our submission in Wellington, or if that will not be possible, then in Auckland. 

Our submission is that the Foreshore and Seabed Bill is extremely unjust to Maori, and we are strongly opposed to it proceeding into law. We submit that the legislation is unfair, unjust, discriminatory and unnecessary; a fundamental breach of the Treaty of Waitangi; and a violation of basic human rights as outlined below.

1. The Bill vests ownership of the foreshore and seabed in the Crown, and extinguishes Maori customary title. It does not affect private title over areas of foreshore and seabed or adjacent land and is thus intrinsically discriminatory.

2. The Bill replaces Maori customary title with a set of limited rights that are restrictively defined and difficult to prove.

For example, a customary rights order can only be made where the Court is satisfied that the order applies to an established group of Maori whose members are whanaunga; the activity, use or practice for which the applicant seeks a customary rights order is and has been practiced since 1840; and is integral to tikanga Maori. This is an unnecessarily prohibitive definition, which reduces Maori culture to isolated practices and locks it in a time warp. 

It is simply not acceptable for one culture to place restrictive definitions upon another through statute or regulation - and it is contrary to international human rights jurisprudence relating to the human rights and fundamental freedoms of indigenous peoples.

That some whanau, hapu and iwi will be excluded from pursuing even these limited new rights because of the actions of others, for example unfair confiscation by statute or other government action in the past, amounts to a double penalty on those who have already been subjected to injustice.

In addition, that the burden and cost of proving the existence of these newly created rights will fall on iwi, hapu and whanau is unconscionable.

3. The Bill is a serious breach of the Treaty of Waitangi which in Article II affirms to Maori the tino rangatiratanga of their lands (which includes the foreshore and seabed), their possessions and everything they hold precious. Placing the foreshore and seabed in Crown ownership is a confiscation, and makes a mockery of the Treaty. The Bill also breaches Article III because it fails to treat Maori and non-Maori citizens equally as the only property rights being abolished by it are those of Maori. By over-riding the Court of Appeal ruling in Ngati Apa et al, and removing the ability of the courts to investigate and confirm Maori property rights in the foreshore and seabed, the Bill is a violation of the rule of law, the protection of which was guaranteed in Article III.

4. The Bill violates human rights protected in domestic legislation.  The New Zealand Bill of Rights Act (1990) provides for freedom from racial and other discrimination, rights of minorities to enjoy their culture and the right to justice. The Human Rights Amendment Act (2001) includes freedom from racial and other discrimination. 

The Foreshore and Seabed Bill only affects Maori property and rights and thus violates the prohibition on racial discrimination; it clearly breaches the right of a minority to enjoy their own culture as even a cursory examination of the jurisprudence of the UN Human Rights Committee in relation to that right shows; and it overrides and blocks access to the courts for those iwi and hapu who wish to pursue a common law claim, which is contrary to the right to justice.

5. The Bill violates human rights protected by international standards and conventions such as the 1948 Universal Declaration of Human Rights; the International Convention on the Elimination of All Forms of Racial Discrimination, ratified by New Zealand in 1972; and the International Covenant on Civil and Political Rights, ratified by New Zealand in 1978. These human rights include: the right of access to, and protection of the law; the right to own property, and not be arbitrarily deprived of it; the right to freedom from racial discrimination; the right to development; the right to self-determination, and the right of indigenous peoples to enjoy their own culture. 

Domestic human rights legislation and international human rights jurisprudence require that if the government proposes legislation that breaches any human right, it must consider if any less discriminatory course of action is available. It is our submission that there are other courses of action available which are less discriminatory courses than this Bill. For example, with regard to the government's stated goals of public access to, and non-saleability of, foreshore and seabed areas, since the Court of Appeal ruling in Ngati Apa et al in June 2003, iwi and hapu have repeatedly said that covenants of access and non-saleability, consistent with tikanga, could be negotiated in their rohe. This would totally satisfy the goals of public access and non-saleability.

Conclusion: it is our submission that this Bill is the most unjust, discriminatory and unfair legislation presented to parliament in recent times. It is a land confiscation, just the same as the confiscations of previous centuries. The consequences of those past injustices remain with us today - and if this Bill is passed into law, it will carry serious conflict and justified grievance into the future. We urge that you recommend it proceed no further, and instead that the government should enter into negotiation with iwi and hapu as the way to move forward.
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